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31 a9 ud udr Name & Address

Appellant:  The Assistant Commissioner,
CGST Division, Gandhinagar
U Floor, CGST Bhavan, Scetor 10A,
Gandhinagar 382010

Respondent: M/s Gujaral Informatics Limited
(A Govt, of Gujarat Organization)
Second Floor, Black No. 2, Karmayogi
Bhavan, Sector [0A. Gandhinagar, Gujarat

w1 afyg gu olid Iy A AR AP B S o) az 3@ Ry @ uf wenRafd
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Any person aggrieved by this Order-In-Appeal may fite an appeal or revision application, as the
onle may be against such order, to the appropriate authority in the following way .

TR RPN BT T S
Revision application to Government of India :

(1 G gedrar gehalffTE, 1994 @) ATy T el B anyEe SRl
SH—e B GUEUTE D faiayR Yeroamaes  orDAaRE, HREAHR, ReresTer,  roaiaT,
Nefifse, Wha Duvas, e, Efaesh - 110001 B B SRy |

{i A ravision application lies to the Under Secretary, to the Govt. of india, Revision Application Unit
Ministry of Finance, Department of Revenue. 4" Floor, Jeevan Deep Building, Parliament Street, New
DElhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
pfoviso to sub-section (1) of Section-35 ibid

(it PEG TS C aii G A A G e N N CIBEREeCa R IR RN TR I FREMT Al
AT REG TRV RT eI RTR Y Ak, ar fedbesrTR Aan R C b TG e
SrefhrermRiEEST R B ARAEEE |

In case cf any loss of goods where the loss occur in transit from a factory to.a warehouse or to
factory or from one warehouse to another during the course of processing of the goods in a
or in storage whether in a factory or in a warehouse.
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@) | gree fed s oar uder d froffad e o w wmd B e § 9w yeh wE A@ W gadiad e
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(A} In chse of rebate of duty of excise on goods exported to any country or territory outside
Indig of on excisable material used in the manufacture of the goods which are exported
to apy country or terntory outside India.

(24 afg Qe w1 gTar By RE R @ aER ([T U feiE ) ke e ran g 8

(B) In chse of goods exported outside India export to Nepa! or Bhutan, without payment of
duty.

afem| Soutes B SR Wed B A @ [y sneydiaiseHi @l ugesliv qasnaersliENy i gdRad @
wenfea®, e @ grRIaf¥d d Wi W@ armiafafan (2) 1908 8t 109 gRIAYRITBT ¢ 8

{c) Credlit of any duty allowed to be utilized towards payment of excise duty on final
proqucts under the provisions of this Act or the Rules made there under and such order
Is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) Sl FUEE Tew  (Ahe) frmaell zo0r ® Mys 9 o srdfafatafderos Wen gu-s dRdtdn,
oRegres @ gigeruiEeAaRTIE . & e age vEsdandy # S i @
afaasdas@uiareniay [ude Wi g sl & sfddd ae 353 ARuiREw) @ e & dgd
4 g AamR-6 Ao B giesiTEATeiEY |

The|above application shall be made in duplicate in Form No. EA-8 as specified under
Rulg, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the prder sought to be appealed against is communicated and shall be accompanied by
two [copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-BE of CEA, 1944, under Major Head of Account.

(2) RfgFAFMAEH & Wiuwel el RaH Ub i wYd af Q¥ E1 €T WU 200 / ~BIRAPTAR 61 WY s
WA ¥HT U ofi RTSUTSTETET 1000/~ &1 BRITATH Bl S |

The|revision application shall be accompaniéd by a fee of Rs.200/- where the amount
invojved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
tharl Rupees One Lac.

AT Yo, B FeUTEA Y vaddisedTety =g @ yldsidier-
Appeal to Qustom, Excise, & Service Tax Appellate Tribunal.

(1) TRY I YebAATT, 1944 B @1 35-91 /35~ 8 @6 Ieiier—
Under Section 358/ 35E of CEA, 1944 an appeal lies to -

(@)  solpleaRede 2 (1) & Addn sgar b oo @l odid, AT & MHAi e, Y
Sandd yoo gaviaraeendieln  mnafeviRiee) o) uldan A difRes,  sevmEeE2 AT,
qgAfell $ae 31T | fAROTANR, 3IEACTENE 380004

(a) To the west ragional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2"flgor BahumaliBhawan Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
othef than as mentioned in para-2(i) (a) above.




(3)

(4)

(5)

e

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5 000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 |.ac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench ol
the Tribunal is situated.

Al g2 oy A @ e sl w1 emEw Aar # ) ydE N eew @ [a B sl T U e
a Q) R wien MR ga @l @ 2a gu oh @ [en udl mid g e weniRerfdy aidisy
AR U I Al deld ULHING) U AT [dul Wi 2

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

SR YERAMT 1970 emRighfa @ gyl @ airfafaiRaihy rRdEdsEaT T ai
weaneyr  aenRerfyFvrEmEET & ameWuREs @ uw  dldoy weso  TABEATIEE
oo dEer e TRy |

One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs:6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.

R R g AT HE@ater @ sl e TR arsmaRaRI M 2eh, Bl i
F Tadasiela e (@) Fa, 1082 A |

Atténtion in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(1) gow, & IEwEd Ied v mrRavReee)d el @

mAeRESeTAETm(Demand)  UdES(Penalty) T 0 VTR T MR | Erafa, HRHIHGIFHAT 10
AUSEUL %l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

Wmﬂﬁsmamma QMR "SI (Duty Demanded)-
0] (Section) @3 11D Fasaiauiauin
(i) farareraaades ety
(i)  AadcwRePraasa o Fagadayfd.

o AP wiad A FHuparqdFaThrgeraTe, e RgerpR TR A RIS,

For an appeal to be filed before the CESTAT 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:
(xvi) amount determined under Section 11 D;
(xvii) amount of erroneous Cenvat Credit taken;
(xviii) amount payable under Rule 6 of the Cenvat Credit Rules.

13@?!%@3{%%&?%&13@9@3{%memﬁmﬁﬁﬁaﬁﬂhmmaﬁas
@mmmaﬁmmﬁmﬁﬁﬁaﬁma?10‘%.sgrramu¢zﬁrarﬂzﬁeﬂ%|

In view of above, an appeal against this order shall lie before the Tribunal on payment of

f the duty demanded where duty or duty and penaity are in dispute, of penalty, where
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ORDER-IN-APPEAL : :

The present appeal has been filed by the Assistant Commissioner, Central
GST, |Gandhinagar Division, Commissionerate- Gandhinagar (hcrcihaﬂ.er referred
to as|the appellant) against Order in Originai No. 01-03/GNR-11/D135/2020-2 1
dated[02.07.2020  [hereinafter referved to as “impugned order”| passed by the
Superfntendent, Central GST- AR-II, Division: Gandhinagar, Commissionerate-
Gandhinagar [hereinafier referred to as “adjudicating authority”] in the cuse ol
M/s.(Qujarat Informatics Limited (A Govt. of Gujarat Organisation), 2" Floor,
Block] No.2, Karmayogi Bhavan, Sector-10 A, Gandhinagar, Gujarat [hereinalier

referrg¢d to as the respondent].

2. The tacts of the case, in brief] is that the respondent was having Service Tux
Regisration No.AABCGS863BST001 for providing “Business Auxiliary Service”
(hereihatter also referred to as ‘BAS’). The respondent is a Nodal Agency, 1.c.,
Centrpl Purchase Organisation for Government of Gujarat, which helps various
Govt.| Departments/Organisations/Offices to procure Computer Hardware and
LAN |equipments. For procurement of hardware/Soltware, they are charging
Servi¢e charges trom the departments and they are paying Service Tax on such
charges. The respondent was subjected to Departmental Audit in the course of
whicl] it was found that they were receiving income under the head of’ Loyalty
Bonug under HP MVC (Most Valued Customer) contract from F.Y. 2007-08

onwaftds. For obtaining genuine products at a reasonable price for their customers,

the respondent have entered into an agreement with M/s.TLI India Sates Pvt Lid
(hereinafter aléo referred to as ‘HP’) and got themselves enrolled with HP as *Most
Valudd Customer” (hereinafter also referred to as MVC). The depurtments ure
directly purchasing the printers and cartridges directly from FIP though HP s
registered supply reseller under the agreement with the respondent.  Thus, the
deparfments get products at reasonable price from HP supplied reseller us
negotjated by the respondent under the MVC program. Under this agreement, lor
the rgle of the respondent HP has agreed to pay loyalty rebate (bonus) ranging

from [ % to 5% depending upon the business (o the respondent.

3. It was observed by the audit officers that the loyalty bonus received by the

dent against service provided for promotion or marketing or sale of goods ol
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goods produced/provided by M/s.HP which was taxabie under Business Auxibiary
Service (BAS) as deflined under erstwhile Section 05 (19) of the I'imance Act,
1994. 1t was alleged that the respondent had not paid Service Tax under the
category of BAS on the loyalty bonus received by them. Therefore, the respondent
was issued SCN proposing recovery of Service Tax along with interest and
penalties were also proposed. The respondent had continued to follow the same
practice of receiving Loyalty Bonus but not paying Service Tax on the same.
Therefore, the respondent was issued three periodical SCNs dated 22.04.2014,
19.10.2015 and 06.04.2016 under Section 73(1Y75 of the Finance Act, 1994
demanding Service Tax amounting to Rs.2,67,148/-, Rs.13,595/- and Rs.18,835/-
respectively for the financial year 2012-13. 2013-14 and 2014-15 for non payment
of Service Tax under BAS as defined under Section 65(105)(zzb) of the Finance
Act, 1994, From 01.07.2012 the service provided by the respondent was neither
covered under the Negative List under Section 661 of the Finance Acl, 1994 nor
exempted under Notification No. 25/2012-ST dated 20.6.2012 and was therefore,

covered under the ambit of taxable services lor the period 01.07.2012 onwards.

4. The respondent was issued first SCN on 17.10.2012 which was adjudicated
vide 01O No. AHM-STX-003-ADC-043-13 dated 20.09.2013 and the demand lor
serviée tax on Loyalty Bonus was confirmed under Section 73(1) along with
Interest and penalties were also imposed. The respondent, in the present appeals,
challenged the QIO before the Commissioner (Appeals), Ahmedabad who vide
OIA No. AHM-EXCUS-003-APP-026-13-14 dated 25.05.2014 held that Loyalty
Rebate (Bonus) is not chargeable to Service Tax under BAS and therefore. set
aside the order of the adjudicating authority and allowed the appeal. The appeal by
the department against the said OIA before the CESTAT was dismissed  vide

Order No. A/11976-12018/2018 dated 20.9.2018 on monetary grounds.

5. In view of the above facts the adjudicating authority vide the impugned Q10O
held that Service Tax was not chargeable on Loyalty Rebate (Bonus) and dropped
the demand and vacated the proceedings initiated against the respondent vide

SCNs dated 22.04.2014, 19.10.2015 and 06.04.2010.

Being aggrieved with the impugned order, the appeltant has filed the instant

| on the following grounds:
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A. As per the provisions of Section 67 of the Finance Act, 1994 where

B.

Service Tax is chargeable on any taxable service with refercnce Lo 1S,
value, then such value shail, be the gross amount charge by the service
provider for such service provided or to be provided by him. The
definition of the term ‘consideration’ is quite wide, which ncludes
any amount which is payable or paid in the context of the taxable
service.

The respondent had received income for promotion or marketing or
sale of their goods and have subsequently coliected amount from HP
and M/s.Samsung, india Pvt L.td. All such
commission/Royalty/discount/bonus - which are in the nature of BAS
as received by the respondent and therelore, the gross amount charged
and collected by them from their buyers are liuble to be considered
for charging service tax. The income received by the respondent n
terms ol percentage of sale is cateporically covered under the
consideration as it is directly in relation (o the taxable service and hus
clear nexus.

The impugned order is non-speaking, cryptic and obscure and
therefore, suffers from severe legal infirmities. The adjudicating
authority has simply dropped the demand treating no consideration in
this regard. He has not examined the activity of the respondent in
terms of taxable activity. The adjudicating authority has dropped the
demands merely by relying upon OIA No. AHM-EXCUS-002-APP-
026-13-14 dated 25.05.2014 in the case of the respondent on similar

1Sste.

. The adjudicating authority has simply failed 1o observe the legal

principle that without similarity of the facts, decision rendered in
different case cannot be applied in the name of judicial discipline.

The appellant had filed appeal before the lHonw’ble CESTAT |
Ahmedabad against the said OIA which was however dismtssed on
monelary grounds. The decision of the CESTAT has not been
accepted by the department in principle and on merit and therclore,
the issue was not contested l[urther and the principle of res-judicata

will not be applicable.
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F. They rely upon the decision of (he Hon’ble in the lollowing cases @ 1)
Surendra Singh Rathore Vs. CCE, faipur-I reported at 2014 (34) STR
147 (Tri.-Del) and 2) Nirmal Devi reported at 2015 (38) STR 1113
(Commr. Appl.).

6.1 In view of the above grounds, it has been prayed by the appellant that the
impugned order be set-aside to the extent it pertains Lo dropping of demand of
Service Tax Amounting to Rs.2,67,148 raised by SCN dated 22.04.2014; penalty
be imposed under Section 76,77 and 78 ol the Finance Act, 1994; and interest

under Section 75 of the Finance Act, 1994 may be ordered.

7. The respondent filed their cross-objections to the appeals vide their letier

dated 03.03.2021 wherein they, inter alia, submitted that :

i.  They are the nodal agency of Government of Gujarat helping various
government  departments/organizations/olfice  to procure  Computer
Hardware and LAN equipment. They purchased/procured printer cartridges
from HP and Samsung India Pvi Ltd al reasonable rale for various
government departments. For this they entered in to MVC program with
vendors/suppliers. The governifient departments are directly purchasiug the
printers and cartridges from HP through their registered supply reseller
undler the agreement with them (GIL). Under this agreement HP has agreed
to pay them (GIL) charges i.e. Loyalty or Rebate (Bonus) ranging from %
to 5% depending upon the business.

ii. They do not promote or markel or sell goods produced, provided or
belonging to a client, but it is only in the interest of various govt
departments/office that they procure the goods at a lesser rate from sellers
through open competitive bidding. The intention is not to promote, market or
sell goods of the aforesaid sellers.

iii.  They have not provided any service (o the vendors and they have also not

raised any Tax Invoice or Debit Invoice for the activity for which they have

charged loyalty or rebate. This fact is also not disputed in the SCN.

Considering these facts, the said activity for charging Loyally or Rebate

cannot be considered as taxable service, as they have not provided any

service to the vendors and the service is provided to the government
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departments or offices only and for this they are regularly paying service lax.
Therefore, considering the said activity as taxable service would be luctually
wrong and legally incorrect. The issue is squarely covered by the decision in
the case ol : 1) EURO RSCG Advertising Lid Vs, Commissioner, reported
at 2007 (7) STR 277 (Tribunal); 2) P.Gautam and Co Vs. Commissioner,
reported at 2011 (24) STR 447 (Tribunal); 3) Grey Worldwide (1) PvL L
Vs. Commissioner, reported at 2015 (37) STR 597 (Tribunal).

The bOY{LIS is received by them based on the agreement entered for supply of
genuine products to the Governmental Departments or offices. Such bonus i3
names as “Loyalty or Rebate (Bonus)” by the department. Such Loyatty or
Rebate received by them cannot be considered as consideration received for
service provided for promotion or marketing of sale of goeds. Rather, the
charges are received based on the agreement for supplying genuine products
at reasonable rates and not for the purpose of promotion of products ol the
vendors,

There was a principal to principal relationship between them and the
government department or offices. Therelore, the charges received by them
should be categorized as “Incentive” and not as ‘Business Auxiliury

Services”. Since they did not provide any services directly to the supplier of

[the computer hardware and equipment and the amount received by them is

not related to service under Business Auxiliary Services. They rely upon the
decision of the Commissioner (Appeals) in OIA No. F6(RDN)ST/PR-
1172013 dated 15.01.2013 in the case of L.MJ Services Ltd wherein it was
held that “ As there was principal 1o principal relationship benveen the
assessee and MUL, the incentive income was not liable to service tax under
BAS”.

They also rely upon the decision ol the Commissioner (Appeals),
Ahmedabad in their case on the same issue in OIA No. AHM-EXCUS-003-
APP-026-13-14 dated 26.05.2014. They also rely upon the decision of the
Hon’ble Tribunal in the case of Commissioner Vs. RMG Connect, reported
at 2011 (24) STR 447 ('I'ribunal).

Without prejudice to the above, in case the activity is considered as Taxable
Service and Service Tax liability arises, then the amount collected as
_oyalty or Rebate (Bonus) should be considered as inclusive ol service tux

{ service tax liability should be calculated accordingly. They rely upon




F.No.GAPPL/COM/STD/21/2020

9

the following decisions : (1) Bhagwati Security Services Vs, Commissioner
of C.Ex., Meerut-I reported at 2006 (3) STR 762 (Tri.-Del); (11} Central
Excise & Customs, Patna Vs, Advantage Media Consultants reported at
2008-TM]-4195.

viii.  Since they are not liable to pay service tax, they are also not liable to pay
interest too as the same can be imposed only on the amount of service tax.

ix.  Penalty cannot be imposed as there is no non-payment or short payment of
service tax. Further, for imposing penalty there should be an intention (o
evade payment of service tax on their part. They have always been and still
are under the bonafide belief that they are not liable to pay service tax. They
rely upon the decision in the casc of Hindustan Steel Ltd Vs. The State of

® Orissa reported in AIR 1970 (SC) 253.

x.  The allegation regarding non-submission of documents or details is factually
wrong and the proposal to impose penalty under Scction 77(1) of the
Finance Act, 1994 is without legal basis.

xi.  For imposing penalty under Section 78 there should be an intention to evade
payment of service tax or there should be suppression or concealment ol
material facts. There is only a bald allegation of suppression of facts/income
and the department has not brought on record any evidence in this regard.
Therefore, the demand is liable to be dropped on this count alone.

xii.  There being no suppression with an intention (o evade serviee tax penalty
cannot be imposed under Section 78.

xiii.  They rely upon the decision in the case of Pahwa Chemicals Vs. CCE
reported at 2005 (189) ELT 275 (SC) and in the case of Ispat industries 1.td
Vs. CCE reported at 20006 (199)“1,{[ S 509 ().

xtv. Penalty under Section 76 and 78 of the Finance Act, 1994 cannot be

imposed simultaneously.
8. Personal Hearing in the case was held on 16.09.2021 through virtual mode.
Shri Sourabh Singhal, CA, appeared on behalf of the respondent and reiterated the

submissions made in cross-objection to the appeal.

9. [ have gone through the facts of the case, submissions made in the Appeal

emorandum, and the cross-objection ol the respondent, the submissions made by

m at the time ol personal hearing and evidences available on records. The
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issue which requires to be decided in the case is whether the Loyaity/Rebate
(Bonus) received by the respondent from the suppliers I and Samsung under the
MVC kontract is chargeable to Service Tax under the category of Busmess

Auxiligry Service.

10, | find that the respondent was issued first SCN on 17.10.2012 winch was
adjudigated vide OIO No. AHM-STX-003-ADC-043-13 dated 20.09.2013 and he
demankd for service tax on Loyalty Bonus was contirmed under Section 73(1) along
with hhterest and penalties were also imposed. The satd O10 was set aside by the
Commissioner (Appeals), Ahmedabad vide OIA No. AHM-EXCUS-003-APP-
026-13-14 dated 25.05.2014 and it was held that Loyalty Rebate (Bonus) is not
chargdable to Service Tax under BAS. The appeal by the department against the
said OFA before the CESTAT was dismissed vide Order No. A/l 1976-12018/2018
dated 20.9.2018 on monetary grounds. The appellant have contended that the order
of thel Hon’ble CESTAT has not been accepted on principle and merits but on
monethary grounds. The impugned order which has been challenged in the present
appeal is pertaining to the demand of Service Tax Amounting 1o Rs.2,67,148 for

the F.I. 2012-13 raised by SCN dated 22.04.2014.

1. |In the above backdrop of the tacts, [ proceed to ekamine the issue on merits.
I find|that the respondent is the Nodal Agency tor the Government of Gujarat and

is proiding services to various government departments for procuring Computer

Hardware and LAN Equipment from different suppliers and supply them to the
goverhment departments. They are charging Service Charge from the government

deparfments and paying service tax on the same.

11.1 |1 find that the respondent have entered into an agreement with HP and
Samshing under the Most Valued Customer program. The products specified to be
sold by these vendors are in terms ol the tlg.l'ECI]]*t'?l'll e genuine price and product.
The government departments directly purchase the products from the vendors
undell the agreement with the respondent. All purchases [rom these vendors would
be ertitled to MVC program benetits and for their role the respondent would be
paid [Loyalty or Rebate (Bonus) ranging from 1% to 5% depending upon the

businjess.

vd Wy,

{,fNTﬂ,ql
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12. The period involved in the present appeal is that of F.Y. 2012-13 and
therefore the issue requires to be examined in light of the provisions of the ["inance
Act, 1994 pre and post 01.07.2012 when changes to the Act came into force. Prior
to 1.07.2012 BAS was defined in Section 65 (19) which reads as :

“Business Auxiliary Service” means any service in relation (o -

(i) promotion or marketing or sale of goods produced or provided by or belonging
~ lothe client; or

(i) promotion or marketing of service provided by the client; or

(iii) any customer care service provided on behall of the client; or

(iv) procurement of goods or services, which are inputs for the client; or

(v} production or processing of goods for, or on behalf of the client; or

(vi) provision of service on behalf of the client; or

(vii) a service incidental or auxiliary to any activity specified in sub-clauses (i) to (vi),
such as billing, issue or collection or recovery of cheques. l,lmyjpcnls.
mamtenance of accounls afnd remitlance, mvenlory management, eva aation or
development of prospective customer or vendor, public relation scrvices,

- management or supervision, and includes services as a commission agent, but
. does not include any activity that amounts to “manulacture” of excisable goods.

12.1 From 01.07.2012 in terms of Section 65B (44) of the Finance Act, 1994 any
activity carried out by a person for another for consideration falls within the ambit

of service and if not covered by the Negative List, the same is chargeable to

Service Tax as per the provisions of Section 66B of the Finance Act, 1994.

12.2 The appellant have contended that the respondent is providing service of

promotion ‘or marketing or sales ol the goods produced or provided by or

belonging to the client for which they receive loyalty bonus. 1 find from the
o records that as per Condition No. 2 of the agreement ( MOU Code VIP-WS5W2-
01-GIL-100601) of the Respondent with Samsung “ Al payment would be released
only on quarterly basis and GIL o raise debit note to SIEL for the same alongwith
the praof of purchase order and invoice”. Similarly, in the agreement( between the
respondent and HP, it is stated that a loyalty rebate will be paid only on quarterly

basis and to GIL ranging from 1% to 5% depending upon the business/ valuc of

supply to various government departments.

2.3 What clearly emerges from the above agrecments between the respondent
and the suppliers i.c. HP and Samsung is that the Loyalty Rebate (Bonus) is

dependent upon the volume of business. [t is also a matler of record that the

government departments are directly purchasing the printers and cartridges from
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pes from HP and Samsung India Pvi Lid at reasonable rate for various

hment departments. For this they enlered in to MVU program with

vendars/suppliers. Therefore, the very purpose of entering into the MV program
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purchasing of goods from HP/Samsung lor the government departments. So
the government departments gel the benelit of reasonable rates for the
bts, HP and Samsung get the benelil of sales which is assured because of
hgreement with the respondent. or ensuring that the procurement by the
hment departments is from HP and Samsung the respondent is paid Loyalty

L (Bonus) by FIP and Samsung depending upon the volume of business.

[ am, therefore, of the considered view that the activity of the respondent, lor
they are getting paid the Loyalty Rebate (Bonus), is covered by the scope of
bss Auxiliary Service prior to 10.07.2012. For the period subsequent to
2012, it is covered by the provisions ol Section 658 (44) since the
\dent is getting paid consideration in the form of Loyalty Rebate (Bonus) for
wetivity i.e. ensuring purchase of the products of HP and Samsung by the
nment departments. Theretore, the activity of the respondent is a taxable
e and since the same is not covered by the Negative List it is chargeable (o

e Tax as per the provisions ot Section 668 ol the Finance Act, 1994.

The above view is also supported by the decision ot the Hon’ble Tribunal in

se of D. Pauls Consumer Benelit Ltd Vs. Commissioner of C.1Ex, New Delhi

reporfed at 2017 (52) STR 429 (Tri.-Del). In the said case, the Hon’ble Tribunal

had i1
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their judgement held that :

5. After hearing the rival submissions and on perusal ol record, it
appears that the assessee-appellants ure travel agent and providing the
tickets for air as well as railways. They also act as the "Rail Travel
AgentC’s Service’ which is covered under Section 65(87) ol the Finance
Act, 1994 and liable 1o pay the Service ‘Tux. Regarding  the
commission/incentive received from GDS/CRS, it may be stated that the
said GDS/CRS compantes are providing adequate free ol cost computers
with essential accessories and soltware to the travel agents al their
premises. These computers are connected worldwide to the GDS/CRS,
whigh linked to ticket sales oftices of various airlines, hotels and car
rental agencies spread across the world. They are by using these
GDS/CRS tor booking tickets. receiving incentives from the said
companies lor every segment booked by them. FHence, the service
Frovicled by the assessee-appellants has rightly beer covered under the
eading “Business Auxiliary Service” as defined under Section 65(19) of
the Finance Act, 1994, Thus, we are ol the view thal the assessee-
appellants being providing “Tour Operator’s Service”, the commission
received by them is for *Business Auxiliary Service” under Section 73(1)
ot the Finance Act, 1994, The case taw cited by the learned counset lor
the assessec-appellants is not appiicable tn the instant case as the sume
was dealing with the advertising agencies. So, on the facts, the ratio laid
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down in the said case is not applicable to the present case.

6. Needless to mention that in the “Central Pxeise. Customs & Service
Tax Budget, 2016-17 (published by the Legal Matrix Publications, Delhi-
9, on Page 258)" makes a relerence (o 1ligh Level Commitice and slates
that certain issucs were clarified and there in Paragraph 15.1.2, it was
mentioned that :

“15.1.2 It is clarified that incentives received by
ithe Air Travel Agents (A'TAs) from the Companies
providing Computer Reservation System (CCRS)
are for using the software and platform provided
by the CCRS like Galileo. Amadeus. etc. 1he
CCRS arc providing these incentives cither for
achieving the fargeted hooking of air tickets or lor
loyalty for booking of air lickels using their
soflware system. Thus, the service provided by
CCRS is to the Airlines and Air Travel Agent is
promoting the service provided by CCRS to
Airlines. Thus, the service provided by the
. : ATAs to CCRS is ncither covered in the
negative list (Section 66D of the Finance Act,
1994) nor exempt by a notification. Thercfore,
service tax is leviable on the same.” [emphasis
supplied]

13.1 Relying upon the above judgement, a similar decision was passed by (he
Hon’ ble Tribunal in the case of Govan Travels Vs, Commissioner of C.Lix, Delbi
reported at 2018 (9) GSTL. 268 (Tri.-Del.). Further, in the case of PL Worldways
Limited Vs. Commissioner of Service Tax, Chennai reported at 2019 (26) GSTL

246 (Tri.-Chennai) the Hon’ble Tribunal had held that

5. Perusal of (he impugned order reveals that the lower appeliate
authority, while upholding the adjudication order, had referred to earlier
Order-in-Appeal dated 24-3-2010 in the case of M/s. Agash Towr &
Travels P. Ltd wherein the agreement between that appeliant and
Amadeus had been examined. The lower appellate authority in that order
had concluded that the said appellant had used Amadeus softwarc with
the conditional agreement that though some other software were
available, the condition being that “loyally mcentive™ will be paid enly
on the tickets booked in the airlines specificd by the soflware provider
from whom the software developer will get commission. We find that in
the grounds of appeal/statement of facts filed by the appellants hercin
before Commissioner (Appeals). scon in page 54 of the appeal paper
book, that there was an agreement between them with Amadceus, whereby
the latter was used in entire reservation agreement in Indian subcontinent
and received loyalty incentive per segment booked on Amadeus. [n the
grounds of appeal filed before this forum, the appeltants have argued that
there is no promotion of service provided by Amadeus software. Al the
same time, appellants have not countered the lindings ol the lower
appellate authority that the agreement is o conditional agreement and that
loyalty incentive will only be paid on the tickets booked in the airlines
specified by Amadeus based on achievement of segment volumes. We
are unable to fathom how in spite of such agreement between the
appellant and Amadeus, there could have been any confusion that
they were promoting the business of the latter and in such a situation
how there could be any bona fide helief that the services are not in
the nature of Business Auxiliary Service, Viewed in this light, we find
that the facts of the appeal before us are quite distinet from those in
Bharat Hotels (supra) wherein the Hon'ble THgh Court of Delhi has
found that the appellant was under hona fide beliel that they were not
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liable for payment ol service tax. In the event, we are ol the considered
opinion that there is no infirmity in the order passed by the lower

appellate authority confirming the invocation ol extended  pertod,
[emphasis supplied)

13.2 { find that the judgements of the 1lon’ble Tribunal are squarely applicable to
the facls of the present case and therelore, | hold that the activity of the respondent
amounls to a taxable service in terms of Section 65 (19), {or the period prior

01.07.2012, and under Section 65B(44) of the Finance Act, 1994 for the

subsec:[lent period. Consequently, the respondent are liable to pay Service Tax

thercot.

14, [The respondent have in the cross objection liled by them contended that in
case their activity is considered as Taxable Service and Service Tax liability arises,
then thie amount collected as Loyalty or Rebate (Bonus) should be considered as
inclusiive of service tax and service tax liability should be caleulated accordingly.
They tely upon the following decisions : (1) Bhagwati Security Services Vs,
Commissioner of C.Ex., Meerut-I reported at 2006 (3) STR 762 (Tri.-Del); (1I)
Centra} Excise & Customs, Patna Vs. Advantage Media Consultants reported at

2008-TMI-4195.

14.1 | tind that in the case of Mackintosh Burn Ltd Vs, Commissioner of Service
Tax, Klolkata reported at 2020 (35) GS'T'L 409 ('tvi.-Kolkata) the Hlon’ble Tribunal

had at para 8 of their judgement held that :

“Coming to the issue of admissibility ol cum-duty value while computing
the duty liability, the Ld. AR submits thal in view of the suppression of
facts resorted by the appellants, such benefit cannot be extended in view
of the findings of the certain fora. However, we find tha.t the appellants
are a Public Sector Undertaking and as such, as held by the Tribunal as
well as various Courls mens rea cannol be assumed in respect ol PSUs. i
was consistently held that no particular person or officer could be
benefited by such suppression/misdeclara-tion by the Organization.
Therefore, we lind that the appellants are entitled (o the benelil ol cum-
duty price. The amounts received by thent by the appellants {rom their
customers should be treated to be inclusive ol Service Tax and
accordingly, the lability of Service Tax recalculated. For this purpose,
also the impugned order needs o go back o the Adjudicating Aulhority.

ﬁﬁ‘m ?fdfa;\‘,
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In view of our lindings suppression, ele., cannot be imputed (o the
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appellant. Penalty imposcd is not sustainable however. they shall be
linble to pay interest on the duty arise at in (erns of the abave. It is
needless to say that the appellants shall be provided with an opportunity

to be heard/represented.”

14.2 A similar view was taken by the Hon ‘ble Tribunal in the case of Gulmohar
Park Mall Pvt Ltd Vs. Commr. Of C.Ex., Ahmedabad-I reported at 2019 (20)
GSTL 94 (Tri.-Ahmd). In the said case, the Ilon’ble Tribunal had held at para 5 of

their judgement that :

The next issue raised by the appellant relates Lo the benefit of cum-duty
price. The fact that the appellant has paid the Service Tax on his own
violation after the enactment of the retrospective amendment to the
Finance Act has not been disputed. There is no assertion from the Revenue
that the amount paid by the appeliant has been collected from its client hy
the appellant. In these circumstances. benefit of cum-duty value has to be

extended and appeal of this count is allowed. 4
14.3 [ find that on the issue involved in the present case the respondent had
carlier succeeded in appeal before the Commissioner (Appeals), Ahmedabad and
the appeal of the department (appellant in the present case} was dismissed by the
Hon ‘ble Tribunal, Therefore, the respondent were not liable to Service Tax and in
such circumstances, it cannot be expected of the respondent to pay service tax.
Further, since the department was already aware that the respondent was receiving
Loyalty Rebate (Bonus) and not paying service tax on the same, it cannot also be
said that there was suppression on the part of the respondent. For these reasons, |
find that, in view of the above decision of the Hon'ble Tribunal, the respondent are
entitled to the benefit of cum-duly price and their service tax Hability is required Lo
be re-determined by treating the Loyalty Rebate (Bonus) received by them as

inclusive of Service Tax.

14.4 Further, in view of the above facts as well as in the light of the above
decision of the Hon'ble Tribunal 1 have no hesilation in holding that while the
respondent are liable to pay interest on the Service Tax determined to be payable.

they are not liable to any penalty.
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15. | In view of the above discussions, the order passed by the adjudicating
authgrity needs to be remanded back to him for re-determining the Service Tax
payable by the respondent by treating the amount ol Loyalty Rebate (Bonus)

received by them as being inclusive of Service Tax,

16. | Accordingly, the impugned order is set aside and the appeal of the appellant

is allowed by way remand.

V7. | 3rdrererelt ganr est & 318 37 &1 fATerr suliee Jlieh § fonar Srr & |

The appeal filed by the appellant stands disposed ofl {n above terms.
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(N.Spryanarayanan. lyer)
Supdrintendent(Appeals),
CGS|F, Ahmedabad.
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To
Assigtant Commissioner Appellant
CGSJI, Division -Gandhinagar,

I* Flpor, Central CGST Bhavan

Sectgr 10A, Gandhinagar -382 010

M/s. Gujarat Informatics Limited, Respondent
(A Gpvt. of Gujarat Undertaking),

Secopd Floor, Block No.2,

[D-Wing, Karmayogi Bhavan,

Sectqr- 10A

Gandhinagar- 382 010,

Copy to:

1)} The Chiet Commissioner, Central GST, Ahmedabud Zone.

2)| The Commissioner, CGST, Gandhinagar.

3)| The Assistant Commissioner (HQ System), CGS'T', Gandhinagar.

(for uploading the OlA)

L H(Cuard File.
5)| P.A. File.




