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tt*   tqffa  5u   3Ttflq   GTrin  {t   3TTitT\q  `3t`=j)Tq   FTan   a  -d\   Fro   €u  3TTi¥r  zS   ife  -{j2TTR€iia   ira

T  T`  UFT  3Tft)tfrra  tFt  `?Ttftd  qT  tF{tg]ui  `3TTin  qif|€i  in  ITrTtlT  i I

® Any  person  aggrieved  by  this  Order-In-Appeal  may  file  an  appeal  or  revislon  application,  as  the
e  may  be  against  such  order,  to  the  approprlate  authorlty  in  the  followlng  way

qitffl{ fl TTaen enfro

vision application to Government of India

_€T=f+3tTu=T¥¥g3T:aTchfirdi£%:3rriiTen3{7:3+:i=i%-ur#:`T\TTT:Td;RTSigfrH¥"g,Iia\      ,\   _-_i-'rr>.'  I
1 ioooi   -dTt  -d51   fir.it7Trre`\iQi]Tifb~ch,  diq-.i  lt[Tirr,  tr{Ft nd,  i-{f?` 5Tyti

A  revlsioll  appllcation  IIes  to  the  under  Secretary,  to  the  Govt   of  lndia,  Revision  Applicatlon  Unit
nlstry  of  Flnance,   Department  of  Reveiiiie.  4th  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New__      ...- T ^   I.^ I  A   ._  ._^_^^+  ^f  tha  fr`llr``^;Inri  r.ase    Governed  bv  first
lhl  -110  001  under  Section  35EE  of  tlie  CEA  1944  in  respect  of  the  followlng  case,  governed  by  first
ilstry   oT   rlnance,    LieLtdliuit;II`   ul    i`<=y.„L.w     .       ,     __    ,    __   _

oviso  to  sub-section  (1)  of  Sectlon-35  ibld

tTrtril-`-tTanEi(rl          7S          iTiTrc,\i\\iT-a          \\{1lF|l-`ir,I{{qT-+{\raT,+{Tti]tJ`p,Iiir{          fii          `5{-i]          ti7r{tfiT=\it          HT

TuffllTRtrytrTuerrT{inT`Ti{tT]Taf.,\J      TTTrl-i,      {IT     fai-+i+TufflTIT{      `tiT     `rj`5T-{r`flTini:fa5-{iTa5TT{Thl[\      ZTT

i)iTuenrmtd`rmFti\ mT{ii  f}  €t{T`i¥`te,i I

ln  case  cf any  loss  of goods  where  the  loss  occur  Hi  transit  from  a  factory  to  a  warehouse  or to„   _    .._...^^   ^f  r`rnr,]c=einn   ^f  the  rtnnds   in   a1   case  cT  ariy   iuss  ui   gut,uO   vv,,u..   `.,v   .y~_   ____

factory  or  from  one  warehouse  to  anothei   duung  the  collrse  of  processlng  of  the  goods  ln  a
or  in  storage  whether  in  a  factory  or in  a  wareliciuse
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z*   qTgT{   ttsti}   i{T¥    t]i    Ht8T   ft   fjtTft`aft   lirtl    q{   {o    TiicT   -t6   fat+itiiT   ti   gi+tfiTT    €!¢€fi   zh-tJa    Hrti   ir{    \it\iic:ri

7j   fia-c   c6   iTlfid   4   u`i   iq!{-ct   cF   Fli3i   fa,tit   {i¥   Ill   `i€91    4   fiqHa-ci   a  I

se  of rebate  of duty  of excise  on  goods  exported  to  any  country  or terHtory  outside
of on  excisable  material  used  in  the  manufacture  of the  goods  which  are  exported

y  country or territory  oiitside  India

it-t6   tL1   `ijlTtiri    tS``i   li}-Ill    +irTtl   cb   arF{   (jqLl   lil    ir`ciri    cht)   f]-cii-c{   tat-ql    Jltii    iTrcri    a  I

se  of  goods  exported  outside  India  export  to  Nepal  or  Bhutan,  without  payment  of

GiTrTT  -#   st`ITFT   9|i€i+-tB   Tri=H  -t6   fiiFT`I   diGt[EtSf3-crTlaT   -45i   iTi{t3Oft{   qi{i3rfe¥TtFfrgr   ei|'{T   \]`ctfaFTi]   ctL
3ITtj-qiT,   3Iqtc;t   rc5   aT<iiirf`tr   ai   -{imu   ir{   ql   -ctT-¢ilaftl3ifuft{rTI   (i 2)   igg8   in   log   -gltrragtttlfdrrT     Ti`i   -8)  I

it   of   any   duty   allowed   to   be   utilizecl   towards   payment   of   excise   duty   on   flnal
ucts  under the  provisions  of this Act  or the  Rules  made  there  under and  such  order
ssed  by the  Commissioner (Appeals)  on  or after,  the date appointed  under Sec  109
e  Finance  (No  2) Act,1998.

G€irTi    ¥`iap-    (3Tfid)    tfrrltlrdl     2Ooi     c6    ti]irH    9    z6    3TFTJfFTfal"tFTTtid    {Ttstn    *L8    a-chutaq`Tji,
rRT         a-

fo"T:=rT¥m'¥yng=-¥-t:¥-Li:TrsThiij_{t.a,`;#-\:iECT-st:1:fd€'t„\,,\r::I_dig-t]j'qF;i:mtjfi£]cB¢t+1,::|T1:a:g<j_S:
a3m    6   trr€iTi   -cht   ofa.tltElil-IIIra\J  I

above  application  shall  be  made  ln  duplicate  in  Form  No.  EA-8  as  specified  under
9 of Central  Excise  (Appeals)  Rules,  2001  within  3  months from  the date  on  which

rder sought to  be  appealed  against  is  communicated  and  shall  be  accompanled  by
copies  each  of  the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
of TR-6  Challan evidencing  payment of prescribed fee as prescribed  under Section
E of CEA,1944,   under Major Head of Accoilnt.

3]iaiii  tS  enqij]ti   `itl+i{cm  ptF  dii3  L`erra  TIT  -u+`rd   Ef,Ti  -drch  -tut  200/-q5iLmjTTti|`i   -d5l  tPlrT  \an-\Juula

qzF  enH  iruantrrfu  iooo/  -     qi5i  TFl-{TqiTFiFT  -d5l  -dr`i I

revision  application  shall  be  accompanied  by  a  fee  of  Rs  200/-  where  the  amount
ved  is  Rupees  One  Lac  or  less  and  Rs  1,000/-where  the  amount  involved  ls  more
Rupees One Lac

tT   GTiT¢]   ¥jc*n   t`dwhci|ch-<jiiftdiu   -"ul(£ichL{u[   t6   ula`3ithii

ustom,  Excise,  &  Service Tax Appellate Tribunal

i3iTITilT  geqitl(i}ffrlii,   1944  -ch  tinT  35-fl/35-a   c6  jriTi-rf -

r Section  358/ 35E  of CEA,  1944 an  appeal  lies to  :-

t±ricrfto-a    2    (1)    ch    iiqdr`    3i5tir{    cB    3rITI-¢i    .I;I    `3Ttttd,    3Tthd\    hS    +iirTafr{l}TiT    ¥jTch,    cii`+1q

i    ¥jTcht    Tqiinrap-{oft€fttT    iqTqlfin5i!uT(fFrfe)    thl    it(tEiit    €frjtq    iilract,I,    3r6+|t{mtri`i2nda]",

aTur   ,3Tert]T   ,firt]iFiuiT,3i 6di c;I 6i it¢--380004

e  west  regional  bench  of  Customs,  Excise  &  Service  Tax  Appellate  Tribunal  (CESTAT)  at
or,BahumaliBhawan,Asarwa,Glrdhar   Nagar,   Ahmedabad       380004    ln   case   of   appeals
than  as  mentioned  in  para-2(i)  (a)  above,

®



(3)

(4)

(5)

(11)

---3---

The   appeal  to  the  Appellate  Tribunal   shall   be  flled   in   quadrupllcate   in  form   EA~3   as

prescrlbed    under    Rule    6    of    Ceiitral    Excise(Appeal)    Rules,    2001     and    shall    be
accompanied  against  (one which  at least should  be  accompanled  by a fee  of Rs.1,000/-,
Rs  5,000/-and  Rs  10,000/-where  amount  of duty  /  penalty  /  demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac and  above  50  Lac  respect.ively  in  the  form  of crossed  bank  draft  in
favour  of  Asstt    Registal   of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of  any  nominate  public  sector  bank  of  the  place  where  the  bench  of
the Tribunal  is  s`ituated.

=jitTfe3#¥:,'}T,i,,={?T€3t',T*flT}j]illa,{:TLFti;\TE`.Tit,ti\r¢T¥haL',;!\`={T,;'{'}c{{;T€fTB7T;a':;`r#r=:I;}{::i_=T`;,~T``,|'`!ift[
itli!Iitrfe€aifiiuTtliiTtFtlulc]tiia,I-t!\il-{I{ffTI-{FT[,1\rap`+rli=\ii,ila77Ti-\nitlTgi

ln  case  of the  order  covers  a  nuniber  of  order-lil-Original,  fee  for  each  01.0   should  be

paid   in   the   aforesaid   manner   liot   wlthstaiiding   the   fact   that   the   one   appeal   to   the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt   As  the  case  may  be,   Is
fllled  to  avoid  scriptoria  work  if exclsing  Rs   1  lacs  fee  of  Rs  100/-for each

=dR3'nE¥¥gRTUT,::L°R#rm!T\ripe3Pau:i'{i|]ig=T?n`3]¥:+Tft€;{Tfa¥Tra"_rn3:F{ffir¥¥TTT,tq{:I
FTf2tFEFTn Et]TFrri,`T I

One  copy of application  or 01.0.  as  the  case  may  be,  and  the  order of the  adjournnient
authority  shall   a  court fee  stamp  of  Rs 6  50  paise  as  prescrlbed  under scheduled-I  Item
of the court fee Act,  1975  as ameiided

flortREfaaTFT]tanzT5iuT  zT;i;\qTafi !FT\  tfl   3itqufi  €7iiT`3m,rrfuF*{]Ti;rTTiri! `Plt{nm  ¥`iEj€r,,   tt\,*tu   G{iH 7T

Ir;  qachTZF{`3TTflan  ={mTi[aiT5T{uT   (tFiqifafa)   (i{IIi,    i982   itli(€Tr€  I

Attentlon  in  invited  to the  rules covering these and  other related  matter contended  in  the
Customs,  Exc.Ise  &  Service Tax Appellate Tubunal  (Procedure)  Rules,1982

thH      gr,      tfrrft{T      Gim;I      qiFr,      `rtTin-{`iTfii;fl€I      ,mTrfuFTUT(ftrde),tt\      qRt3rj\`it      fbi
"JTaitFatqm(De]"nd)      \TtTas(penalty)      tmtt%,ifr.raTrzHTh3TfaqT# I irrfe,       3TftrFrHTgiviti
ffiti5Fqtf  I(Section    35  F  of  the  Central  Exclse  Act,1944,  Section  83  &  Sectlon  86  of  the  Finance  Act,

1994)

fealT3REQjias3ttTaaTzfiTai`3Trfu`QITfanitTTT"dr.zFfrarrlT"(ii`ityi>em{u`tit.,to

(I)            (Lqct.HOH)erg itDfaFfachRIT{iflt.

(ii)        falTT7TrfuifexpflTrflt;
(iii)          afiaza5f±€f+qHtEaellfT t, aTE]€`tTaq{IfsT

[j   qFgiv 'rifaiT3Ttfra' ifeaq3FTTftya", 3Ttha ' fflfinwrmITTtrQrfuafflTT*.

For  an  appeal  to  be  filed  before  the  CESTAT,100/o  of the  Duty  &  Penalty  confirmed  by
the   Appellate   Commissioner  would   have   to   be   pre-deposited,   provided   that  the   pre~
deposit amount shaH  not exceed  Rs  10  Crores.  It may  be  noted  that the  pre-deposit  is  a
mandatory  condition  for  filing   appeal   before   CESTAT    (Sectlon  35  C  (2A)  and  35  F  of  the
Central  Excise  Act,1944,  Section  83  &  Section  86  of the  Finance  Act,1994)

Under Central  Exclse  and  Service  Tax,  "Diity demanded"  shall  Include.
(xvi)      amountdetermined  undersection  11  D,
(xvii)     amount of erroneous  ceiivat credittaken,
(xviii)    amoiint  payable  under  Rule  6  of the  Cenvat Credit  Rules.

3TTaQT  aT  qfa  3TdiH  qTR]ir;;[qu  a7  FTgr  FTv  Qjffl  3Trm  qjiffi  "  au5  f@fflf¥F  a  al  FTOFT  faiu  "  Qjff  S

grFT ur 3ir FTv Sqq FT  fanfaE a aF FT ir  i0% ayJTar=a tR rfu  ar FT5t  %1

ln  view  of above,  an  appeal  agalnst  thls  ordei  shaH  lle  before  the  Tnbimal  on  payment  ofi_      _.   .,`_.,`-I+"     \^,hard

ty  demanded  where  duty  or  diity  and  penalty  are  ni  dispute,  or  penalty,  where
•t   aL;uv{;,   c+il   ut~r,v-,  `~g -,-,-

f  the  du
e  ls  in  dispiite  "
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pi.esenl  .ippeal   h.is  been   fileil   by   the   Assis(alit  (`ommissi(iiier,   Centl.al

dhimigai.   Divisioii,  Commissioiierate-   Gandhinag{`].  (hcrc`inal`li`r  1.el`erred

appelkint)   against   Order   in   Oi`igimi   No.   0l-03/GNR~Il/DBS/2020-2l

i.07.2020      [hel.eimirter   rel`eri.etl   to   as   "/wt/»tgncJc/   tj;.t/t';`"I   pfissetl   by   {lii`

endelit,   Central   GST-AR-II,    I)iv.Ision:    Gitoilliiiiiig{H.,   C`()iiiimssionL`i.ati`-

ag.ir   [hereiml.ter   I.cfel.recl    t()   £\`   "t/c//.//t//t.t;//.;7t£J   c//////t;/I/./)J"I    in    the   i`i\si'    ol

`at 1nft>i.matics    Limited    (A    Gov\.    ol`   Giij{H`{\t    Oi.gaiiisalioH),    2"t!    rloul,

2,   Kfli.iiiayogi   Bhavan,   Sector~10   A,   Giili(lhim`gai`,   Giiifirat   |hci`eiii:)l`l|`i`

o  as  tile  i`esponderit|.

incts  t)l`the  case,  in  bi.iel`,  is  that  the  1.e.spondenl  wz`s  hiiving  Service  1`Lix

tion  No.AABCC15863BST0011`oi.  provi(liiig  "Busiiiess  Aiixiliai.y  Sel'vii`e"

1`ter  also   refei`recl   to   as   `BAS').   The   res[)onclc.nt   is   ti   Noiliil   Ageiicy,   i  e„

Pill.ehnse   Organisalion   foi.   Govei.iimeill   ol`  Gujarat,   which   hell)s   va].ious

partmeiits/orgi`iiisations/ol`Iices    10    pr(jciH`c    (`Omi)iilcr    I  lai.tlw"e    iiuil

iilipments.    For    procui.emelit    or    I  hii.ilwH'e/Sttl`lwai.e,    llie}'    Lire    chiii`gliig,

ch(n.ges   l`rom   the   dep.irtments   (Hitl   they   £`re   pLiying   Sol.vice   TL`x   on   iut`h

The   respoiident   was   silbjeete(I   to   I)ii)£`i.lmcnt£`l   Aiiilil   in   the   coiirse   o1

was   1`oiHid   that   they   were   receiviiig   inct)me   iinclei.   the   heacl   ol'  I+oy€ill}J

inder   HIJ    MVC   (Most   Valued   C`iislomci.)   c(tiili`ac[    l`i.om    F`.Y.    2007-08

Foi.  obtaining  geniiine  lil.oducts  {iL  i`  I`ci\soiiable  price   ``oi`  lheil`  ciisloilici`s.

ondent  have  entered   into   L`n  agl.eemcn(   with   M/s.Il.P   liiclia   Sales   P\'l   I,ltl

fter also  ref.erred  to  as  `I-lp')  an(I  got  thcmsclvc`s  elirolli`il  with  I  IP  :`s  "Most

C`ustomer"   (llel.eiiiafter   ftlso   rel`eH`c`(I    lo   iis    MVC).   The   (lepLu`li``onls   iii'i`

purchasing   the   printers   fm(I   i.ai.li.iilgcs   il.Ii.ectly    l`rom    I-lp   thoiigh    I-IP    i``

)d   supply   reseller   iuidei.   the   agreemiiit   with   the   I.esi)oiideiil.      Tl`lls,   tl`e

ents     get     proclucts     zit     I.easonable     i7rii`e     l`i.om     I-IP     sill)plied     i`esellei`    iis

ecl  by  the  respondeiit  under  tlie  MV(`  pi.ogram    Uniler  this  agri`ement,   I`oi.

of  tlie   respondent   HI'   has  agree(I   to   p£`y   loyfilly   rebate   (boniis,\   raligii`g

;  to  5%  (lepencling  iliion  the  busiiiess  lo  the  I.espoHilenl.

was   obse[.\Jecl   by   the   all(lit   t)f`l`ii`eis   lhaL   the   loyiilty   I)oiius   I.eeci\Jeil   I)y   llie

nt  against  service  I)i`ovidecl   l`or  rti.omolion  ol`  m{u`ket.Hig  ol`  sale  (>l`goo(ls  ol`
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goods  I)roduccd/proviclccl   l)y   M/s.I-lp  whii`li   \vLis   l{ixahle   imili`i.   Biisiiic`ss   ^uxilial.y

Sei.vice   (13AS)   as   deriiiccl   iiiider   erst\\7hilc   Sc`t`(it)n   (t5    (19)   ol`  (he    Fii"iice   Act,

1994.    It    was    allcgcil    that   the    rc`sr)oiitli`iil    h{itl    iiot    iiaicl    `Sel.\Jicc   Tax    unilcr   lh(3

categoi.y  of`  BAS  on  the  loyalt}J  boiius  i.c`i`c.ivetl  b.y  tliem     I`1iei.erol.c,  the  rc`spoiidc`iit

w£`s    issucc{    SCN    prt)posiiig    1.ceovc`ry    o``   `qei.\Jii`c`    'l`zix    alolig    with     iiilci.c`st    fiiicl

penalties  were  also   proposed.   The   respomli`ii(   hfitl   i`oiitiiiue(I   to   ``ollow   thc`   saiiic

practice   of  I.eceiving   Loyalty   Bonus   l)lit   iiot   |i{iying   Sol.vice   Tax   on   the   sziiiic.

Tlierefol.e,   the   I.espoiident   was   iss`Ic(l   tlii.ce   pcrioclic€il    SCNs   cl€ttctl   22.04  2()14,

19.10.20]5    aiid    06.04.2016   iinder   Seclioii    73/0/75    or   llic   Fimlicc`   Act,19C)4

den]anding   Sel.vice   Tax   amoullliiig  to   Rs.2`67,148/-,   R`s.13,5t)5/-and   R``.18`8`.7``-t/-

1.espectively   for  the   liliancial   year  2012~ 13,   2013~ 14  all(12014115   foi.  i`oli   I)oyiiii`nt

of  Sei.vice  Tax   iin(ler   BAS   as  deliiie(1   iHicli`i.  LSci`(ioii   65(  105)(7j7b)   ol`  (hc   lJ'inaiii`c`

Act`   1994.   From   01.07.2012   tlie   ,sei`vice   lil.ovi(le(I   hy   the   I.c`spoli(1ciil   \vcis   iicitlicr

covet.ed   uiider  the  Negative  List  iHidc`i.  Sc`ctit>Ii   (](tl)  or  (1ic   T'`iliaiii`i`   Act,   1 t)94   iioi.

exempted   ulider  Notificatioii  No.   25/2012-S'I`  claletl   2().6.2()12  £intl   w{,]s  thei.crorc`

covered  under the ambit  ol`taxclble  servici`s  l`or (he  period 01.07.2012  onwcii.cls.

®

4.           The  respoiident  was  issued   ru-sl  s(`N  till   l710.2012  whic`h  was  :itljutlic`atecl

vide  010  No.  AHM+STX-003-ADC-043+13  ck`le(120.()9.2()13   all(I   the  (leliialicl   l`or

sel.vice   tax   on   Loyalt.y   Bonus   was   coiillmlc`d    uli(lc`I.   Sei`ti()ii    73(1)   aloiig   with

Interest  aml  peiialties  were  also  impose(I.  Tlie  I.cs|ioiidcnl,   in  the  pl.esent  appcfils,

challengecl   the   010   befoi.c   the   Commissionei.  (^piicals),   ^liiT\cdaba(I   who   vide

OIA  No.   AI-IM-EXCUS-003-APP-02(t-13-14   tkitecl   25.05.2014   licl(I   that   Loy€`lty

Rebate   (J3olius)   is   li()t   cha].geable   to   Sc`rvice   Tzix   iiiidcr   B^S   €in(I   (hei.e,foi`c.   `el,

£iside  the  order  of the  aclju(licatiiig  autliorit.y  till(I  LiHowcil  the  appci`1.  The  ci|)r)cal  l=;y

the   depai-tmeiit   against   the   said   OlA   bcl`(ti`c   lhc   Cl`)ST^T   w{is   tlismissetl      vi(le

Ordcl.  No.  A/11976-12018/2018  (l€`tecl  20  t)  2018  oil  moiielai.y  gi.oiHi(ls.

5.            [n  view  orthe  £`bove  facts  lhc  ad.iLitlicating  !iiitliorily  vitle  the  impugiiccl  OIO

held  that  Sei.vice  Tax  was  iiot  chai.gcahlc`  on  I,oytilty  Rcbale  (Bolius)  tintl  tlror>r,c`tl

the   demancl   and   viicatecl   the   procee(lings    iiiilia(e,cl   agaiiist   thi`   i`espondelit   \'i(le

SCNs  dated  22.04.2014,   19.1 ().2015  ancl  0(7.04.201 (].

Beiiig  €iggi.ievcci   wiUi  tlie  impiigiietl   ()rilc`I.,   llic   aiii7cllz`iit  lias   rilc(1  the   instaiil

I  on  the  t`ollowilig  gI.ouli(ls:
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A.  As  pei.  Lhc   pi.t)visions  t)r  Scelion  67   ol`  Lhc   l``iiiance   Act,    lL)t)4   where

Service  T£`x  is  chai`gefible  on  {\iiy  t:\xi\ble  sei`vice  wil]i  I.cfei.L`iit`c  \o   its

valiic,  then  sljch  value  sliall,  be  the  gI.oss  amoiHil  chai.ge  by  the  servii`e

proviilei.    l`or   siich    scrviei`    iirovitleil    oi.   lo    be    lil.ovi(leil    by    hiiii.     rlii`

(lellnitioii   t)f  tlie   tel.in    `eoiisi(lei.i`\ioi`'    is   (iiii||i   wi(lci,    whi(`h    ini`luilti`

£`ny   amoiint   which   is   I)tiyiibll+   or   rlai(I    in   tlie   i`onlexl   ol`   lhc   ltix:ihle

service.

13.   The   respondent   ha(I   receive(I   iiicome   I`(jr   pi.omotioil   oi'   I"u.kc:Ling  oi`

sale  of` their  goods  ancl  have  siibseqiiently  collec`tcd  L\moiHlt  fi.om   111'

and              M/s.Sfimsiing              lnilia              I'vt              I,td.              All              siich

coi"ilission/Royalty/discoiml/boniis    which  are  in  the  natiil.e  of  BAS

as  I.eceived  by  the  respondeiil  ancl  therefore,  thLi  gr(tss  Limounl  chfu.gi`(I

and   collectect     by   them   I`I.om   lhc`ir   biiyers   ai.e   li{tlTle   1o   bc   consiili`i.etl

f`oi.  chai.ging  sei.vice  tax.     '1`ht`  income   reccivcd   by  the   rcsi_)omlenl   in

terms    ol`    pci.ceiilt`ge    of    sale     is     i`,itegoi.ii.tilly     covei.eil     tmtlcr     the

coiisideration  as  il  is  ilirectly   in   ic`liilion   lo  the  tLtxi`l)lc  sol.vii.i`  imil   hiis

clear nexiis.

C.   The    impugneil     order    is    noii,siieakiiig,     ci`yplie     L\ml     obscul.e    {\Hcl

thei.efore,    suffers    from    sevei.c    legal    inrirmities.    The    :`(ljil(lictiliii`g

alithority  has  simply  di.oi)pod  the  tlen`aiicl  ti.e£`tiiig  no  eor`si(le]`£\tion   ill

this   I.egard.   lie   has   not   exi`miiiecl   the   {ictivily   or  the   1.esiiondenL   'm

tei.ms   ot`  taxable   activity.   The   i`(lju(lieiiling  aiithoi.ily   h€\s   (li`oi)pe(I   0ie

demands   mei.ely  by   I.elying   uiion   ()1^   No.   ^l-lM-r`;XC`US-()()2-/\l'l]-

026-13-14   dziled   25.05.2014   ill   the   case   i]l`  the   I.csi)on(lLiil   on   sim'Ilal

isslle.

D.  The   adjii(licating   i`iithorit}J    has    simply    l`aileil    lo    obsei.ve    the    leg.\l

pi.inciple    tlii\t    withoiil    simikti`it)J    o1`   the    l`i`cts,    decision    I.eii(Ie,Tell    'H\

dil`l`erent  case  ciinnot  be  ill)iilieil  in  the  iiame  ofjii(liei.il  (liscjplinc.

E.   The    t`ppellanl     h£`cl     fileil     aii|)ct`l     bel`()re    the     lloii'ble    (`ESTAT    ,

Ahmeclabacl   ztgaiiist  the   s.ii(I   O[A   which   \v€\s   howe\Jei.   (lL`misseil   oF

monetary    groiiiids.    The    clecis'ioo    or   the    CESTAT    has    iiol     bi`eH

itccepte(I   by   the   dep{`I.lment    in   priiicii)le   ziiicl   oil   niel`il   z\ii(I    lherel.oi.L`,

the   issue   wzis   not   conlcslcil    l`iirthel.   £`iicl   the   pi.ineiple   ol`  I.cs-jli(lii`iilii

will  not  be  applicable.
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F.    They  I.ely  ui]oli  the  clecLsinn  ttr(Iiii  I  loi`'bli`   iH  the   ``tjllowing  cases       I  )

Siircnclra  Siiigh  R€ithoi.e  Vs.  (`C`F,,  `l{iii)iH.-I   re|rortctl  at  2014  (34)  S  I`R

]47   (Tri.-Dcl)   an(12)   Nirmtil    I)evi   rcpt]r(ctl   at   2015   (38)   STR    1113

(Commr.  Appl.).

6.1          Ill   view   of  the   above   gi.ouiids`   it   h{``q   been   lil.i`yt`il   l)y   lhi`   :`iii)cll(\ol   lhftl   lhe

imi"igiied   order   be   set-aside   to   the   cxtenl    it   pci.\{uiis   lo   tli.opiiiiig   o(`  tlciiiaiiil   o`

Service  Tax   Amoiinting  to   Rs.2,67,148   I'£iiscd   I)y  SCN   clz`tc`(122.04.2()14;   iiemlly

bc   imposed   lliidei.   Section   76,77   iin{i   78   ol`  tliL`   Fiiiimcc   Act,    lt)94;   €in(I    iiitci.i`sl

u!iclcr  Section  75  of tile  Fiiiaiii`e  ^cl,1994  Iiiay  l)c  oi.ilc`l.c`,(I.

7.           The  respondent   riled   theii.  crossLobjc.ctioiis  to  the   ai)pc`ils  vide  their   let(iT

dated  03.03.2021  whereiii  they,  inter  €ilia,  `subiiiitted  that  :

They    arc    tlie    riodal    ageiicy    ol`   Govc`I.nmi`iit    ol`   (Tiiijtir{il    hcli)ills    val`ious

govei.nmeiit         (lcpai-tmeiits/orgEiii'i7,otions/orllcc`         (o         iii.oi`iH.e         C'omiiii\L`r

Hardware  z`nd   lj/\N   etiuir)iiicnl.    rlic`y   piu.chztsi`tl/pi.oc\H.etl   iii.iiitcr  caili`itl.!=J`i```

fi.om     llp     and     Samsulig     liidi(I     PVI      I,ttl     ill     i`i`{`so"ihle     i£`lc     l`oi.     \J€ii.ioiis

govei.iimelit   (lepartmeiits.   I..oi.   this   tlie.y   eiiti`retl   ill   to   MV('   I)rogrzmi   wilh

veli(1ors/supplici.s.   The  govel.Iimeiil   tlcil{ii.tiiiciils  ai.e   cHrec`tly   piH.cliasiiig   {hc`

printers    ancl   cai-tridges    (`i.om    lip   thi.ough    (heii.   regisLei.ecl    supiily    I.cscller

unclei-the  agi-ecment  with  tlicm  (GIl_,).   Uii(1cr  Lliis  agi.ceiiienL  I-[P  has  £`gi.cc`,cl

to  I)ay  them  (GIL)  cliargcs  i.e.   Lo.y{`l(y  oi.  Rcb:`tc  (Bolius)  1.{`ngjiig  ``rom   1%

to  5%  depeiidiiig ui)on  the  business.

They    clo    not    proniote    ol.    niai.ket    or    si`ll    goo(l`q    I)ro(liicccl,    pi'ovi(li`tl    oi

belongiiig     t()     £t     client,     17ut     it     i``     olily     ill     the     iiite].c`sl     of    vLii.it)us     go\,'(

depailmellts/offlcc  tliat  they   pl.ociH.e   tlii`   goo(ls   ill   a   lessor   rate   (`l.olti   scllci.``

throilgh  open  compeLi[ive  bill(liiig.  The  iiiteii(loll  is  iiot  1o  lil (tmo`c,  in(`i.kcl  or

sell  gotttls  Ol`tlie  arorcsaicl  sc`l]cl.s.

They   hz`vc   iiot   iir()vided   all.y   `scivice   to   (lii`   vc`iitloi.s   all(I   tlii`_v   liti\Jc   {\lso   iittl

raised  any  Tax  liivoice  or  Dchit  IIi\;oice  t`oi.  the  {ii`tivity  (`ol.  whicli  tlic`y  lia\Je

charged     loyalty    oi.    I.cbate.    This     l`{ict     is    {il`so    Hot    tli`sruli`tl     in    thc`     S(`N.

Consiclerilig   these   ficts,   tlie   sciiil   ill.(ivil.v    '`oi.   i`11a|&ing    I,oyalty   or   Ri`b(i(c

caiiiiot   bc   coiisiclcred   €`s   ta,xable    si`i`vice,    €is    tli(`,y    l\a\Je    iiot    provitli.(I    ;`ii)'

se].vic`e     to     the     vendors    i`ii(I     tlii`     c:c`rvii`i`     is     iii`()vi(lc`cl     (ti     lhi`    g(t\Jci.niiii`nl
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]epai.Lments  or  ol`l-lees  only  iiiitl   l`or  (his  llii.y  iirc`  icgiilarly  pi\yiiig  ``ervii`i`  t{i\.

`herel`ore,  eoiisideriiig  tlie  sLiid  ai`llvi\y  {`s  ti\xablci  sol.vice  woiiltl   he   l`£\i`liii`lI)J

I.ong  aiid   legally   incorl.eel.  The   issiie   is  siiui`i`L`ly  covei`i`il   by  lhL.  ili`e`I`.loll   Ill

he  case  ol`  .,1  )   EU1{()   RSCG   A(lvci.tisiiig   I,t(I   Vs.   Comi`iissioiiei`,   i`i`porli.il

lv.

V.

Vl.

Vll.

IJ^1

at  2007  (7)  STR  277  (Tribunal);  2)  P.G£`ulam   {ind   Co   Vs.   I`ommissiolliF

reported  at  2011   (24)   Sl`R  447   (Ti`iljiHial);   3)   Grey   Worldwi(le  (1)   Pvl   I,lil

Vs.  Commissioner,  1-eporlecl  Lil  2015  (37)  S'I`I`  597  (l`ribimill).

The  boniis  is  receive(I  by  tliem  b{iseil  on  tlie  {igi.cemeiit  cntereil  1`or  sui)ply  I)[

genuine  pi.oducts  to  the  Govemmeiit(il   I)ei)t\i'lmeiils  oi.  olTii`e.`.  Siii`h  1)oiiil``  'Is

n.1mes  as  "Loyalty   or   Rel)L\te  (Boiius)"   by   the   ilc.pLil``iiient.   Sui`h   ljoyt\ll}r   I)I

Rebate  received  by  them  cannot  bc  ct;Hsiilci.c(I  £\s  c()Iisidei.ation  rcceivcil   foi.

set.vice   provi(li`cl   for   promotion   o[.   mL`i`ket'Hig   ol`  sale   o1`  goo(ls.   Rzilher,   lhii

chiirges  are  receive(I  base(I  on  the  `\gi.eeliiei`t   l`or  sill_)plyiiig  gi`i`u.miJ  pi.otliicL`

at  reasoiiahle  I.£iles  alicl   not  l`or  tlie   |jiiiiiose   o1`  i]romolion  ()f  r)i'o(Iueis   or  lhi`

vendors.

There    was    a   I)rincipi-il    t()   pi`iiicipt\l       i`eliilioiishii)    between    them    £\ncl    the

govemmen[  department  oi.  ol`fiees.  Thci.el`ore,  the  ehai.ges  receivecl  by  theni

should     be    categorized    as    "liiccl`livc"     £`nd     ni]t     zi3     .Biisiness    Aiixil'iLu'y

Services".  Since  they  did  not  prt)v.iilc  all,y  sol.vices  (lil.eclly  \o  the  suppliei`  o1

the  eompiiter  hfirdware   and  eqiiipmenl   (iiicl   the   {uiioiiiit   i`eccivecl   l)y   (liLlii   'is

not  I.alziled  lo  service  iincler  Busiiiess  Aiixiliiiry  Services.  '1`hcy  I.ely  iipou   lhc`

decision   of   the   Commissioner   (/\ppei`ls)    ill    ()IA    No.    16(Rl)N)ST/.Ipll

11/2013   (1z`te(I    15.()I.2013   in   tlii.   e(`se   o1`     1,MJ   Servii`es   ljt(I   wllerein   iL   wi`s

hctcl   tr+gr+  "    fl.I    [hei.e   wii,s    print.iijiil    itj    !jHnciiitil    I.cltilitNi,slii|>    hL'l`\iecH    I/'it'

assessee  ilnLI   MUL,   llie   il'icelilive   irit.()lilt  wil.+   n()I   Iiiil)le   (i)  \ser\Ilce  [ii,x   linLlt'I.

8 A S„ -

They     also     rely     itr>on     the     decision     o1`    the     Commissionel.     (Ai)r)c{\ls),

Ahmedab£`il   in  their  ci`se  on  the  siuiie   i`siie   in   ()IA  No.   AI  IM~1;XC`US-()()`1~

APP-026-13-14   datecl   26.05.2014.   They   iilso   1.cly   lil)on   the   dei`ision   ol.  the

Hon'ble  Tribulial   in  the  case  of l`omiiiissionel.  Vs.   RMG  C()iinecl,   ri`i)oi.tL`(I

at 2011  (24)  STR 447  (Tribunal)

Withoiit  prejudice  to  the  aliove,  in  i`asi`  the  activ'ity  is  e()iisi(1ere.il  €is  Tiixohli.

Sel`vice    ftiicl    Service    'I`ax    liability    L\r.ises,    then    the    amoiint    colleetetl    (is

yalty  oi.  Rel]ate  (Boniis)  shoiilil   be  i.olisi(lei.e(I   as   .mclus.ive  ol`  service   lax

I   service   tax   liitl)ility   shoiil(I     lie   call.illateil   iiccoi.(lii`gly.     The.y   i`ely   iiii(tn
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the   ]`oll()willg  (lecisions   :   (I)   Bliagwati   Scciii.ity   Sol.vic`cs   V``.   ('oiiimissioi`ei.

of  C.Ex.,   Meerut-I   reportecl   zit   2006   (3)   STR   762   (TrL-Dc`1);   (11)   Cciiti.al

Excise   &   Customs,   Patna   Vs.   A(lvcintagc   Media   C()iisultallts   I.cpoi`te(1   at

2008-TMI -4195 .

Since   they   arc   not   li€tble   to   pay   sol.vii`c   {:ix`   they   zu.c   al``t)   iiol   li{\blc   to   ii{`}J

interest too  as  the  same  ccin  bc  imi)oseil  only  oli  the  {imoiint  or`qcrvic`c  `tix

Penalty  cannot  be  impose(1  as  thc`rc  is  no  iioii-p{iymcnt  or  short  iitiymciit  o(

service  tax.   Filrthcr,   for  imposiiig  |iciialty   llierc   shoul(1   bc`       z`ii   jntcntioii   lo

evade  payment  of.service  tfix  (]n  theii.  I)ai`[.    They  have  alwa}Js  been  £`ntl  slill

ai-e  uiidei. the  bonafide  belief thtit  they  i`ri`  Iiol  li{ible  to  pay  servjcc  lax.   They

rely  uT)on  the  decision  in  llie  case  of  I-Iili(lustaii  Steel   Ltcl  Vs.  rrlie  Stitc  of

Ol.issa  reported  in  AIR  1970  (SC)  253.

The  allegation  regardirig  iioii-s\ibmissioii  ol` dociiliiciils  oi.  dclails  is   racluall.\

wroiig   cind   the   proposal   to   inl|)osc    iicncilty   ulidcr   Sci`,lion    77(I)   of   (he

Finance  Act,1994  is  witllout  leg!il  hz`sis.

Foi.  inlposing  penalty  under  Section  78  tliei.c  sl]oul(I  bc  an  inteiition  lo  cvi`(le

Payment   of  set.vice   tax   or  there   sh()ul(I   bc   siii)pression   or  i`onccalmeiit   ol`

material  1`acts.  There  is  only  a  i)altl  allegatio]i  or suppl.ession  ol` facts/iiicome

and  the  departmeilt  has  liot  broiigh{   oil   rccoi.(I   ai`y  eviclence   in  this  reg{trcl.

Thei.efoi-e,  the deiiiand  is  lii`ble to  bc dropi)ed  on  this  coiiiit aloiic.

Thel.e   beiiig   no   suppl.cssioii   with   fln   inteiilitm   lo   Ova(Ie   `qer\JiL`c  tiix   peii.il(y

cannot  be  imposccl  ilndei. Section  78

They   rely   upc)n   the   decision    in    (lic`   c€ise   ol`   T'(,1hwa   Chelliic€ils   Vs.   (`('E

rcportcd  al  2005  ( I  89)  ELT  275   (S(')  tind   in  tlie  i`,tise  o1`  lsrt€`t  in(liis(1.ic`s   I,ltl

Vs.  CCF,  1.eportcd  at  2006  ( 1 t)9)  lJ,I ,'1   50tJ  (T).

Penalty    unclcr    Section    76    aiid    78    of`   the    I.`iiicince    Act,     lot)4    caiinol    he

iiiiposed  simultaneously.

Pei.solicil  I-Iearing  in  the  c€`se  was  liel(I  oil   16.()9.2021   llii.ough  virliial   motlc..

i  Soiii.abh  Singhal,  CA,  appeal.ccl  oil  bchall` o(` the  I.csi)oiidciit  aiid  rcilci.zile(I  tlic

missions  made  in  cross-objectioii  to  lhi`  {iiii)c`cil.

I   hzivc   goiie   tlil-ough   the   facts   ol`  {lie   i`{``qe.   `silbiiiissioH`s   i"iclc`   ill   lhc   ^piii`al

morali(lum,  an(I  thc  ci.oss-objcctioii  ol`(hc`  rc`siToiiiliiiit`  thc`    s\Ibmis`ql(]Iis  i"i(lc`  \7}J

ii    at   the   tiliie   o1`  persolial    healing   £`iitl   i`vi(lciii`c`s   {iv:`il{ihlc`   on    I.c`i`oi.(ls.           I`lic
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liich    requires   to    be   decided    ill    the   e{\sc    is    whcthci.   lhc    lLoyalty/Rehiile

receivecl  by  the  I-esp{)ndent  from  (lie  sili)iihers  I H'  Linil  S"iisiHig  iinilei.  the

fact    is    ch£`rge£`ble    to    Service    T"x    iH\cler    the    caLegoi`y    or   13usiHe`s

fincl   thnl  the   respon(lent  was   issiie(I   li'.st   SCN   t"i    17.1().2012   wliich   v\J{"

£iteil  vide  010  No.  ArlM-STX-003-^DC-043~ 13   dL`leil  20.()t).2013   aml   ll`i`

I  l`oi.  service  tax  on  I,ityalty  Boims  wiis  i`oi`ru.me(I  iiniler  Seclioii  7.3( I  )  L`loI\g

terest  ancl  penalties  wei.e  iilso  imiiose(I.  `1`hc  sii.Id  010  wa`s  set  i\sidL]  by   llie

issioner   (Appeiils),   Ahmedab(I(I    vi(le    ()1A    No.    AllM-I)X(`US-003-Al'l'+

-14   dated   25.05.2014   and   it   wi`s   helil   tl"t   I,o.y€illy   Rebate   (Boi`ils)   is   iiol

able  to   Service  Tax   iHi(ler  BAS.   'l`hc  {ippeal   by   the  (lepLu`tmeiit   {igamsl   lhi>

A  before  the  CESTA'r  was  dismissed   v.Ide  ()i`(ler  No.  A/ 1197(>-12018/2018

0.().2018  on  monetai.y  gi.ounds.  'l`he  flppellLliit  hc\ve  c()iiteli(leil  lh{il  lhe  ()rdci.

Hon'ble  CESTAT  has   not   beeii   aceeptecl   on   iinnciple   ancl   me[.its   but   on

ry  grounds.  I`he   imi)iigned  ()rdei`  \\/hieh   h+\s   hciLi   chL\11el`ge(I   iH   the   pri.`elil

is  pertainiiig  to  the  demand  or  Sel.vitcc>    l`ax  AmouiilHig  lo   Rs.2,(t7,148   l``H

.  2012-13  I.aised  by  SCN  (Iate(122.04.`2014.

ln  the  above  back(lrop  of the  facts,I  I)rocec`il  lo  ex{imii`e  lhe  issue  on  mcrils.

that  the  I.espondent  is  tlie  Nodal  Ageiicy   l`or  the  G(i\Je[.nmenl  ol-Giijiili`t  LH`(I

iding  s?rvices  to  various  govei.miienL  ilei)lil.liiienLs   l`oi`  i][-ociH`ing  Coliir)ii\iT

are   ancl   LAN   Eqiiipmeiit   fl.om   (I.il.ferent   siippliei.s   €iml   sui)I)ly   lliem   lo   the

meiit  depiirtments.  Tliey  are  ch{)rging  Sei.vice  ChL`rge  1`I.om  the  go\Jemmi`Iit

ments  and  paying service  tax  on  the  san`e.

I    I-ind    that   the    respoiideiil    h{ive    elitL`i`i`il    iiilo    iin    £\gI.eemcnL    wi\h    IIP    iu`tl

Hlg  iindei.  llie  Most   Value(I  Ciistomc!`  I)I.ogi.{\m.  'l`he  proclilcls  si)cell-ie(I  to   bi'

y  these  velidors  ai.e  ill  terms  ol` lhc  i`gi.eemeiil   i.e.   geiiil.IIie  I)I.ice  ancl  pi.otlilcl

overnmcnt   departments   tlii`ec`tly    |tiil.i`hiise   the    pi(ttliicts    I.i`om    the    vt`mlor`

the  agi.eement  with  the  respon(lenl,  All  piH`ehfises   I`i.om  lhes€  venilors  wi>ulil

titled  to  MVC  pi.ogram  benefits  fti`tl   I`or  theii.  I.ole  the   resi)on(lent   woiiltl   he

Loyalty   oi.   RebLite   (Bonus)   I`angiiig    1`iom    lt/(>   lo    5%   ilepeiicl.mg   lil)oil    the
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12.         The    period    involved    in    the    preseli(    a|lpecl]    is    tlicit    of   I'`.Y.    2012-1`1    all(I

tlicrcl`ore  the  issiie  I-eciuii-es  to  be  cxamiiic`(I  in  light  o`` the  I)rovj\`ioirs  ol` the  lJ`imiiii`i`

Act,1994  pre  and  I)t>st  01.07.2012  whc.ii  i`haiigcs  Lo  the  Act  i`amc  iiito  r`oFci`,   Pi`ior

to   I,()7,2012    BAS  was  definecl  in  Secti()li  (]5  (19)  v\Jhii`Ii  i`e{`(ls  as  :

"Busine`ss  Auxilial.y  Sol.vice"  me<ilis  ally  sc`I\Jjci-in  ielatioii   (o  -

(i)        {'(:|i::0;i,:):1,I(:I.o],?lal.kcting  ()I.  Stllc   ol`  gootls   lil.otllli`e(I   (H.   pi`ovltlc`tl   b.v   oi-bc|o|igitig

(ii)     pl.()Iiiotion  oi   I"`rkcting  of scrvicc  I)Iovicle(l  hy  tlic  clicli(;  ()I

(iii)   iiliy  customer care  scrvicc  provided  `)n  behall`(tl` (1ic  i`Iien(;  t)I.

(iv)   procurcliient  of gootls  or services,  whii`li  al.e  iiii)uts  for the  clielit;  oi

(v)     i]roductjon  or  proceLssiiig  of goods  rtil..  oi.  on  bchaH`or\he  cljcn(;  t]i.

(vi)   provision  ol`scrvice  on  bch€ilf of tlic  cliclit;  or

:]`oa:Tsa,¥L:ill:T':iu?,'e%TTl.}e;¥iit9t';,'t`rTTtf{,','T`T:,'[\,',t,',?sstt:Cc!,Y`'z:,:]``„:]t:t:I,:,t,":,1,'`':1;i::t`'t;tb,ae88:1,:;t,[:"`

12.I      From  01.07.2012  in  tei.ms  of sei`tioii  658  (44)  orthe  l`iiialii`c  Act,1994  ziiiy

activity  carrietl  oiit  l)y  a  pei.son   for  another  1`or  coi`sidei`ation   fajl`s  within  the  zinihit

o(`  `service   ancl   if  not   covered   by   the   Negative   List`   the   sanie   is   chargctiblc   lo

Service Tax as per the provisions of sei`tion  668  of (he Fiiiaiice Act,1994.

12.2     The   appellant   have   coiitendecl   th<it   tlic   i.eLsr]oiiclctil   is   pi.oviding   sei.vice   ttr

pl.omotioii   or   mai.ketjng       or   sales   ol`   the   goeds    iiro(1ucccl    or   iirovide(I    by   or

belonging   to   tlie   client   foi.   whicli   thcy   I.c'eeive   I()yalty   boiiu`s.       I    lilt(I    ``rom   the

I.ecords  that    as  pei.  Coiidition  No.  2  o(` (hc  agi.ec`iiieiit  (  MOU  Ciidi`  VIP-WS5V\/2-

01 -GIL-100601 )  of the  Res|)ondent  with  Sam`sung  "  ul// /7t,/.)//77cJ/'//  wt7w/t/ /7e  /'c3/cJc/,`.(7f/

only  on  qilar[erly  bclsis  aiid  GIL  to  rcii`ic  t{c'hil  liolc>  lt]  SIITj[, \f(N.  lheJ  si]Ine  t]J(]iig`,`Iilli

//7Lp /7yoc?/o/`/"/.cT4or,`.c  f?/.c7c.7~  c//'7c/  /./7tJtj/.t'c7 ".   Siiiiili`rly.   ill  the  figreemcnL  bctwccn  thc`

respondelit  ciiid  lip,  it  is  stated  tlicit    a  loy€ilty  rebate  wiU  bc  I)aicl  oiily  oil  qu€`i`tei.jy

basis  and  to  GIl.,  raiigiiig  from   1%  to  5%  ilepeii(ling  ili)oil  the  biisiiiess/  value  oJ`

siipply to various govcmment dep.irtmeiils.

12.3      What   clecii.I.y   emerges   l`rom   lhc`   tibove   agi.cc`iiicii(s   hctwi`c`ii   the   I-csponcleiil

and   the   suppliei.s   Le.    lip   aiid   Samsiuig   is   that   the   I,oy€il(y   Rebalc   (Boiiiis)   is

dependent   upoii   the   volume   of  biisini``qs.      It   is   .ilso   a   i`iatler   o(`  recorcl   \hat   `h(`

govcmmclit  departments   are  djreclly   iiiirch€`s.iiig   the   pi`iJ`{crs   fiiiil   cal.tl.i(lges   I`I.om

lp/Samsung  under  tlie  agrcenient  bctweeii   the   I.espoli(1cTit  aml   (hc`  vciiclol.s.     The

poiideiil     l1.1ve     tlieniselvcs     sllbmit(c(I     (hat     IIlcy     I)iH.clHisecl/proi.lire(I     lil.iii[ci.
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om    I-lp    aiid    SfimsiHig    liiil'ii\    Pvl    I,lcl    i`l    I.eiist]mhlL`    I.ate    l`or    v{iiioiis

dep£`ilmeiits.     Foi.    this    t]icy     cnlere(I     in     lo     MV(`     ijrogi-am     with

pliers.  Tlierel`ore,  the  vei.y   I)iH.iiose  ij[`  el`leling  i!ilo  the   MV(`  pi.t)gi.lull

sing  ol` goods   fi.om   I-IP/Samsiuig   l`i)i`  tl`e  govei`iiment  (lepiii.tmc`,nls.   ,`o

ovei.Iimelit    clepai.liiients    gel    lhc    bciierit    of   rc3(\si)oiil]Ie    ratet3     1`o1`    llil`

I   and   S.1msung   get   the   beiic'l"   ol`  st\les   wliich   is   z`sLsiirccl   hi`c(\usi`   {tl

cnt   with   the   rcspon(lent.    For   iJiisurii`g   \11aL   the   pi.oclH.emc`nt    I)y    ll`i'

depai.tments   is   I`rom   I-IP  doll   Samsiing  the   respoiideiit   is   r>{\icl   I,oy{\lly

us)  by  I IP  ancl  SamsiHig depemlilig  upoii  the  voliinie  ol` biisiliess.

herel`ol.e,  of the  consi(lere(I  view  Lh£\t  the  €ictivity  of the  respoiic!eot,  (`ol`

1.e  getting  I)aid  the  Loyalty  Rebate  (Boiiiis),  is  eoveretl  by  tlic  si`oiii.  o1

lxiliziry    Service    prior    to     I().()7,2()12.    Foi    the    1)ei`ioil    subsei|iieiil    (o

it     is    covei.e(I     by    the    pro\Jis'Ioi`s     i)l`    Sei`tion     6513     (44)    silii`e     lhi`

s  getting  paicl  consider.i[ioii   ill  the   l`t>rm  ol. I,oytilty   RchL`le  (Boliiis)   l'oi'

i.e,   eiisiH`ing   piircli£`se   or  the   lil.otliicts   ol`  lip   {iliil   Siimsiii`g     l)y   \hl.

(lepai.tmcnts.   Therefore,   lhc`   tii`livity   ol`  the   respontlent   is   ii   laxahlii

since  tlie  same   is  iiot   coveretl   liy   (he   NegLit.Ive   I_,ist   il   is  chi-u.gei\hlt`   1o

as per the  provisioiis  of Sectit]ii  (]68  ol`the  Fimnce  Act,1994.

bove  view  is  also  supporte(I  by  the  ilecision  clt`thc  llon'hle  Ti.ibiimil  in

D.  Piiiils  Consumer  Benefit  ljlil  V`    (`ommissioiier  oI`(`.I-1;x,  New  Di`Ihi

017   (52)   STR  429  (TrL-l)el).   In   the   sL`iil   case,     the   I  loii'hlc  Trihiii\:il

iidgement hel(I  that  :

A]`\cH     he{irirlg    the    rival    submis`Iou`    .u`(I    on    pei`iisi`l    ol`    Icc`)I(I,    il

;s]`;)'[`d|a,'rh:ts``:;:i,se.:s-``[':,I:F\'\',;),;;``h:]e;"c);::)`'.i|ct"I,s"i[`'cp!};Y,1,(|'"i¥[t\):ci
's   Sei.vice'   which   is   covercil   ili`tlcl    Scclioii   65(87)   ol`  llic   l'`imtiiue

:iiiu]`t::'(fn/1;:::I,`o'J`:b[':ce,tt)e(iptiY„o`{T}CDs7:`!i{|tL`,„L`£tt}be[t`et?``t'::i"t]i%,t!|::

1)'3)(,.|`tgs:'i.:,:s  ,;s(F.I,a.,`,`|'g  a:,I.1(i.s,.."`:`e|`:,`\,I,I,`,'g    :|`|`.coy",,`Y:s  `''!,'o ,:\` ":I:e  ''::':|i

o:f`,i,;:I::;`!:,`s'k,:`;vsei(;:;,;4;,:::`,,i,i::`,I,,.:!!',;':I,!:,(,,,`ii',:`,i`:'*:i,C,j,:;::;:;i#!+:`i,,,,;(i;;,:,:,::i

Jclltiiits    bciiig    pro`\Jiili`i]g    :'1`oui     Oi)i-iiilol'`    SiJi`vli`c',    llie    it)iiim

eived   by   thelii   i.`   l`oi.   `Biisiiie`s   Ailxlll.ii`y   Sci`\Jicc`'   iiliiliT  See(ii]I

the   1.`imincc.   Act.19`)4.   '1`hc   i`ase    ILlw   cili'(I    l)\J    llic    lc`iu.iicJ`il    c\jlm

as.sessce-z`iDpcllanls    ls    i`ot    itr]itlii`tihli.    ill    lhi.    iiif,tLuil    i.Li`i'    \i`    lhi`

s   (Ieiilmg  with   the  zidvei.lisii`g   ilgi.lil.let     `o,   ttii   llic   l€`i.t`>   lhi`   ral
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d()wii  in  the  s{`i(1  case  is  not  applic{ihli`  to  (l`e  I)I.(`scn(  c{`sc.

Nccdless  to   mci)(ion   tliat   ill  tlic   `('i`iili.£i!   I',,\i`i`qc``   C`istonis  tc   Sol.vicc

Budgct`  2016-17  (pulilishc(I   lt}7   {lic   I  cgal   Mziti.ix   Piiblicz`(lolls.   [)clh]-

Page  258)'   makes  a  rercrci`i`c  (01 [igh   I,cvcl  Ctii"iii(lcc`  mi{l  \s"itcs
certain    is.sues   wcrc   cltii.ifictl   aiiil   tlici.c`   ill    ['ar;`graph    15.I.2,   il   was

menLit)Iicd  thtil

"15.12        11   is   clai`metl   that   ilieeii(ives   iccclvcil   by

tlie  Air  Tr.ivcl  ^gciils  (^T^.i)  l`roiii  the  Coiiiii{uiic`s

providing   Compiiter   Reservzi(ion   S,\'stciii    (l'(`I{S)
al`c   l`oi.   u`sitig   the   sttr`lwai.c.   {ii`tl vi('e(I

by    tlie    C(`RS     Iikc    G{illli`o.     ^m:itlcu``     ctc       Ill(`

CCRS     arc     pl.o\;iiling    tlii`c;c`     ilii`c`iitlves     c`I(liei      ``oi.

achicviiig   lhc`   (ai-gc(ccl   b(w7kiiig   ol`  €iH    tii`ki`ts   or   lor

loyally      I`()r      b(jokiiig      (j!      ,lil.      lic`kc\s      u`qing      (hc`ii.

so``tware   system.   Thils,   tli.`   `ili.vii`e   I)I.(n7i(Ictl    I))J

CCRS  is  to  the  Ail.[ii]c`s  ;Hi(I   ^i].  '[`]'}ivc]  ^g.]`t  is

I)I.Omotiti8    llic    ser-\'ii`c    [irti`'i{liitl    li}J    (r_l{s    tti
Aii'li]ics.     TIIiis,     (hc     ``ci.`'ici'     I)I.()vi(li`(I      I).y     the

ATAs     to     CCRS     is     I`cj(Ill.I.     (`tivcrcil     ill     tlic

ncg.itivc   list   (Scclion   (i(il)   tif   tlii`   [{Tiiia[icc   ^i`t,

1994)   [1or   cxem[7t   I))7   !`    ]i()(ific:iti|)it.   iTi]i`i-(iJ`t)I.ii,

scn'icc   t.ix   is   [c`rial7lc   t7ii   (lic   s,iiiic  `'   |empllasis

supl)lied]

13.I      Relying   u|)on   the   above  jiidgenieiit`   a   `qimilai.   tlccision   w{1s   I)as`qc(1   by   the

llon'  ble  Tribunal   in  the  case  ol`Govtiii   Fi.avcls  Vs    Comiiiissioiiei.  o('C.Fx,  Delhi

reported  at    2018  (9)  GSTI,.  2(>8  (Tri.+I)c'l.)    Fui.thor,  ill  the  c{i`qe  or   PI_,   Woi.ltluJ€\)'s

Limited   Vs.   Commissio]ier  or  Set`vici`    l`tix,   (`lielinai   I.eiioi|etl   £`t   2()19   (2(])   GS  Ill,

246  (TI-i.-Cheniiai)   the  Hon'l)lc  Tril)uiial  hatl  lieltl  \ha(

i}i§;:cii:'t:L}:S#:|i:c;:i:::§C;1{#:i:::Tii_::i:i!:.,:i)'i):::i!`\:;:i!:,;i:i,,;);;i:;[;i);;',`<;!i`¢::`:,';i;:':ii;i?(,:i:i:,;;I:;;,:':;§i:
hacl   collcllldc(I   tllat   lhc   silicl   ilppclltlnt   Ilo(l   `isetl   ^mtl(lc`iis   s(t(`tw{`ic   wi\Ii
the     coiicliliom`1     agiccmciit     tl"t     lliougli     some     otlicr     softw{u.c`     wcic
:n':,:EL,1:i:;TcC:'i:?e"i:`o,1:]f[,:,::T`bc:1,tngt':,::`t't'|:,{`1t)J     ll`l`c`11li\Ji`"    \\111     hl`     p:1lcl     ()Ill)'

icciiicti    i7j;    ii`c    ``Oriwfu`i`    iji.ti\titici

get   coiiimissio]i.   wcl   rliiil   iliz`t   ]ii

on   tlic   tickets   booked   in   the   z`ii`liiics
from  whom  tl-Ie  softwai.c  (lcvcloiiei   \\Ji
the   gi.o`mcls   of  ai)I)eal/stcitc"ciil   ol`   l`€ii`ts    (iled    hy   the   {iiiiicllflii(`s    lici.ciii

#%,Ct,iitt)?,ill:|`ess\i?]`:C£;,,(aAg',)t):,C:i:)``\i,:`::i,c'ci`„`,|£T\cg,:1:\;:ti:``^:`i:(|`cl',1l"`:`j|,t':`:'bc;,
the   latlci.  was   usctl   in  en(irc   I.cscr\Jz`1ioii   agliiciiie!i(   ill   Tiitlifui   s\ihcoiiliiionl

inccntivc   iier    `i`giiicii\    bot`I`c`(I   on    ^o`€i(lcu`q     ln   tlic
htr\l\Jc`   argllc(I    111:I(c(I   I)cforci`   this    (`oi.iliii`   (li

Cll,S   S0l`tw{ll.C,.    ^{    Illc

).;a,``)JXalitl   I.cccivcd

gi.ttimds  ol` tirti
tllcl.e   is   Ilo   promotioli   oJ`  scivic(`   iiiovi(1e(I   1)}7

i(::;;:';C::'t,]2iic:::::t;`;::`:;i::1?;\:;t!i|Ci§o:[!`i;sV:i):c`'(:j;:t`:1,:(`{'(,:'`;L,,I::`:;;::::(:1,,I;,'(#',;`i::j(iiT{i:(`i:C`;;l(`,:,iL:`,!Tt:`;1;{{i*:1!
fli-c   u[ial)]c   I()   I:itlil)Ill    h()w   in    ii)itc   ()I.   .`Lli`ll    :i£].e{`it)i`Ilt   I)etwecii    the
a])I)c]l<`n(   n]id   ^["`di`LiL`,   (hal.t`   i`(i`il(I    h:ivt`   I)t.i'n    !ui.y   (`o]il'ilsi()n    tli:`t
lliey  `vci.c  lil.tini{iting  the  busiiii`ss  or  (Iii`  ]!i«ct.  {iiitl   in  \``ii.h   !i  .`i(`Ii`tit7[`
httw   (hci.c   ctiu]tl   l]c   !ui.y   /jt777tr/7r/c   l]clic`r  llii`t   lhii   `qt`rvi``eq   iu.a   iit7t   ill

i}:i:::t,/{i{;i,:/t'(;;t;`;:`::{';,l;I;!i;a:j`t\];i;.;`i`:]::,:1::':ill:``;;I,i,`t,'t;;;;;tc\;;tit`''iii:g:i(,'!;('':(',ti`i:.:(`,',lT;tc;::1,11,t:;i{\;,;::i:;.;i
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pellale     ziuthorily     conrirmoig     (hc      iiivocaoon      ol`     L.xlcl`i!eil      |ii`iH)il
I,,I,I,i,siss,,I)T,lic{ll

that  the jiidgenients  ol` the  I  loii'ble  'I`iibumil  lire  squ{\rely  api)1icfible  lo

the  pi.eselit  c£`se  ancl  therel.ol`e,I   holil  (hal  thi`  activity  o`` the  i.esr>oiiilon\

a  taxiible   service   in  terms   ol`  Sectioii   05   (19),   l`or  the   I)erit)(1   prior   lo

antl    imder    Section    658(44)        or   the    l``iiiancc    Act,     1t)94    1.ol.    lhe

period.   Colisequently,   tlie   1.espoi`ilent   are   liLible   1o   pay   Service   'l`{ix

•espondent  have  in  the  cri>ss  o\7jeelioli   riletl  by  lltem  coi`tcniletl   lhfi\   u`

tivity  is  considered  as  Taxfiblc  Sei'\Jiee  aml  Sol.vice  Tax  liabilit)J  arisc`s,

oimt  Collected   as   Loyalty   ol`   RebL`lL]   (Boliiis)   slioiiltl   be   eonsidercil   iis

service  tax  and   sei.vice  t£`x   liLiliilit)J   shoiil(I     be   cali`iilateil   ai`coi.(liligly.

iipon   the   following   decisiolis   .    (I)   Bhiigwati    Set.urily   Services    Vs.

ner  ol`  C.Ex.,   Meerut-I   reporteil   at   2006   (3)   STR   762   (T[i.~Dc`,I);   (11)

ise  &   Customs,   Patna   Vs.   A(Ivaiilage   Media   Consiiltanls   I.epo].te(1   (`1

195.

that  in  the  case  ol`   Mackiiitosli  Biim   I ,t(1   Vs.  (`oliiliiissioiier  `tf Sc'i.vii.i'

a  reported  lit  2020  (35)  GSTL  409  ('l`ri,-K(jlkala)  tl`e  I  Ion'ble  '1`rihiuittl

8  of theirjudgement hel(I  lhal  .

Coming  to  the  Issue  of iidmissibilily  o1  ciHii-cliily  \Ji`Iui-wliilc  eompulil`g

e  duty   liability,  the   Ld.   AR  submils  lh€il   in   view  ol`  the  siiiii)ressii)n  ol

cls  I.esorted  by  the  api)ellants,  silcli   l)cmclil  et`nntj(   l)e  exlcn(leil   in   view

`  the   fiiidings  ()f the  certain  /tjt.t/    I lt>we\Jer,   we   till(I  lhal   the  fippellai`ts

e  a  Pill)lie   Seetol.   Under`i`kiiig  t`ml   tis  such,   .is   hcl(I   I)y  the  Tril)ilnal   ds

ell   as  vzii.ious  Coiil.ls  //7cJ;/t.  /.LJo  c{iiiiiol   hc  iissiHne(I   in  res|iec(   of  lJsl js.   1`

as    coiisistenlly    hel(I     tliat    no    iitu`licul{H     i7ci`st)n    itr    olTleer    I.oulil     be

encfiletl     by     siich     siippi.essioii/miiili`i`l.u:I-tioii     by     lhi`     OI.gaiii/ation

lei.el`ore,   we   llml   lhfit   the   api)elku`Is   tu.i`   i`ii(ille(I   to   the   heiiclil   ol`  iilln-

ity   pi.lee    'I`he   amoiints   reccivctl   h)J   lh.em   hy   lhc   appelliu`l`   II\tm   llieii

stomers      shoiilil      [je      treatctl      to      hil      ii`i'Iiisi\,c      `il`     Siii`\/ii`iJ      `l`i\x      {in(I

coi`dingly,   lhc   licibility   of  Sclvicl.     Ill,\    icctili`illtilL-il.    I``oi    this   pull)osc,

so   [lie   impiigncil   oi.tler  i`ceils  to   go   I)iick   lo   ll`e  Ailjii(lic{iLing  Aiilliorily.

view    of   oiil    flo(lings    sui)|ii`essioii,    clil.,    ct`niio[    bc    impiileil    1o    thc`

®
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arir)cllzuit.     Pci`alty     imiiosccl     is    iit7t     sus(aim`hlc    liowe\Jci..    thc`}J    sliall     be

lizihlc   to    p.iy    iiilclest   tin   the   duly    aiisc    al    in    (i`u\is   ol`   llic    iTliti\Jc`,11    i`q

lice(llcss   lo   say   that   the  €ii)ilell,ili(q   c;li{ill   be   iiltnJitlctl   with   {m   o[iii(t]1`Hiily

t()  be  hctird/rci)rcseiitcd..'

14.2     A  similar  view  was  taken  by  the  I loll   `blc  'l`ribiim\l   in  the  t`asc  orGiilmolii`i.

Pal.k   Mall   Pv(,   Ltd   Vs.   Coiiiml..   Of  C.T-;x.,   Ahmcdrib£+cl-I    1.ei]ortL`d   at   2019   (26)

GSTL  94  (Tri.-Ahmd).  In  the  sai(1  casc`  the  I  loli'ble  Tribuiial  ha(I  licl(I  €`t  para  5  or`

lheii. juclgement that  :

®

Ilic   next   issue   I.aise(I   by   the   apiic`ll{ilit   I`i`l€`lc`s   [o   lhc   I)ciicfit   ol`  ciHn-(liil.y

r)lice,.    The    ``{`ct   that    the   a|ipc`Ik`iil    h{i`s    ij{ii{l    tlic    Seivic`c     l`{ix    on    his   (]\vii

`Jiolati(in    aftei.    the    enac`tment    ol`   tlic    retiospci`live    amcmlT`iciit    lo    thL`

I`inance  Act  has  liot  been  disi)`itin(11  hcic  i`q  Ilo  {i`q`sci.lioll   ri.om  lhc  Ri`\Jeiiuc

tliat  the  .im()unt  p.iicl  by  the  z`piie.lltinl   licis  bec`n  c`ollcctctl   rit>m   i(s  t`licnt  hy

the  €iiipcHant.   Ill   these  c`ii.t`,iiiiistiiiic`c`s.   hetit`m   or  i`uiti-tlii(.v   valuc   hfis   (o   hc

exteniled  and  apiieal  oftliis  coiHi\  i`<  allowctl.                                                                      .  `

14.3      I   find   that   on   the   issue   invol\Jc(I    ill    the   p[.c`sciit   c`{ise   (he   I.eLspon(lent   hi`cl

eai.lier  succce(led  in  fippeal   bet`ore  thi`  (`ommissioiier  (^ppezils),  Alimcdzibail    £`iitl

tlie  appeal   of the  der)ai.tmeiil  (appcllanl   ill   tlie  I)rescn(   case)  \v{is  tlismissecl   hy  llie

lion  `ble  Tribtinal.  Therefoi.e,  tile  I.eLspoii(lent  wei.c  iiot  liable  to  Servic`,c  Tax  an(I  in

such  circumstaiices,     it  caiinot  bc  exiici`tetl  or the  rcspoiideiit   to  ii€iy  service  tax.

Further,  since  the  departmelit  was  alrca(ly  €i\vare  that  the  I.es|_ioliclciit  \vas  rece,iviiig

Loyalty  Rebate  (Boiius)  antl  not  payiiig  sei.vice  tax   on   tlie  s€imi`,   it  i`aniioL  i`lso  lte

saicl  that  tllei-e  was  slli)pressioli  on  thl'  I)i\rt  ol` thi`  I.esi"i(lonl.  T'`or  these  rc€`soi)s,I

fiiid  that,  in  view  ortlic,  above  decisioii  ol` \lie  I  loii`ble  Tribiuitil,  \hi`  I.cspoiicleiiL  {u.L`

entitled  to  the  beiie fit  of   cum-di`ly  pi.ic`c`  tin(I  their  si`rvic`c  tax   li{`l)ilit}J  js  I.eciui[-ccl  l(t

be   re-determiiied   by   tl.ea(iJig   tlie   Loyalty   Rcba(i`   (Boiius)   1.cc`,eive(I   by   them   as

inclusive of Service Tax.

14.4     Fi]i.lher,    in   view   or  the   abovc`    ``t\cls   {is   well    {i`s    ill    lhc   light   of`   llic   {iho\/i`

(lecisio]i   or  the   I-Ioli'ble   Tribunal   I   lia\i'i`   Ilo   hesil{itioo   in   holtling   Uiat   whili'   (Ilo

I.espondent  arc   liable  to   pay   interest   ()ii   the   ``ci`\J`ii`(I  Ta,\   (lc`l€`i.Iiiilli`(I   [o   bc   |i€`yal)li``

tliey  are  not  li€`ble  to  any  I)enalty.
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w    or   the    above    (liscussioiiLs,    lhe    oi`tlel.    |ja`ssecl    l)y    lhe    L`cljil(Iical.uig

ds   to   be   remanded   bfii`,k   Lo   him    1`o1'   i`c-(letermiliing   tlie   Servii`c   'I`ax

respondent   by   ti.eating   the   iimoiinl   ol`   I,oyalty   Rebate   (Boiiii,i)

hem  as  being  incliisive  ol` Sei.vice  'I`{`x.

dingly,  the  impLignecl  oi.clcr  is  set  asicle  fiiid  the  t\i)iie{il   iil`1he  api)elkHil

Way  i`emancl.
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